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U.S. pro-Israel groups failed to disclose grants from Israeli government

By Aiden Pink
August 31, 2020

More than half of all American states have passed laws designed to combat the Boycott, Divestment and
Sanctions movement against Israel. No advocacy group was more important to this push than the Israel Allies
Foundation, an American non-profit that supports a network of pro-Israel legislators across the globe.

It was the IAF that in 2014 connected a South Carolina politician with an Israeli legal scholar who drafted the first
bill to ban state agencies from contracting with entities that boycott Israel.

After that law passed in South Carolina in 2015, the IAF successfully lobbied for nearly-identical anti-BDS bills in
25 other states, including Florida, Pennsylvania and Arizona. Now the group is backing another bill, which has
already passed in South Carolina and Florida and been introduced in six more states, which would change civil-
rights codes to define antisemitism to include anti-Zionism.

Public records obtained by The Forward show that the Israeli government approved a grant of more than
$100,000 to the Israel Allies Foundation in 2019. The IAF has not disclosed this or any previous Israeli grants to
the United States government, in possible violation of laws requiring American political advocacy groups to
disclose foreign-government contributions.

The IAF, which reported $1.4 million in revenue in 2018 and features a testimonial on its website from Vice
President Mike Pence, did not respond to four emails seeking comment.

It is one of 11 American groups that received Israeli government funds, according to the documents, which show
that the Israeli Ministry of Strategic Affairs and a quasi-governmental organization it created have given at least
$6.6 million to U.S. organizations since 2018. These grants, along with millions more that went to groups in
Europe, Latin America, Africa and Israel itself, were to further the country’s public diplomacy efforts, particularly
against BDS.

The Israeli government’s gifts to pro-Israel American entities — including more than $1 million each to
Christians United for Israel and Aish Hatorah’s Hasbara Fellowships — were publicly unknown until the last few
weeks, after a politician not from Prime Minister Benjamin Netanyahu’s party took over the ministry and
dropped its longstanding stance against releasing its public records.

According to the Israeli documents, most of the grants to the American organizations were intended to send
those groups’ members — and selected guests — on chartered trips to Israel, which often included meetings with
Israeli officials. Spending these funds abroad, rather than inside the United States, may have allowed them to
avoid onerous federal disclosure requirements designed to thwart foreign influence campaigns.

But documents also suggest that some of those trips included instructions for pro-Israel advocacy back home —
in statehouses and on college campuses — which legal experts say may expose not just the recipient groups but
also anyone who went on their trips to fines and even prosecution for violating disclosure rules.

The documents, which include financial spreadsheets, government memoranda and the minutes of official
meetings, were released after a Freedom of Information Act request by the Israeli Freedom of Information
Movement and the Israeli news website The Seventh Eye , and shared with the Forward.

Many foreign countries try to influence U.S. policy and public opinion, and Israel is no exception. But lobbyists
paid by foreign governments are required to register with the Department of Justice and disclose whom they work
for, whom they meet with or write to, how much they’re being paid, even what’s printed on their pamphlets.

The law that governs this activity is the Foreign Agents Registration Act, or FARA. It was passed in the 1930s to

thwart pro-Nazi propaganda conducted by Americans who were secretly supported by the Third Reich. It exists so
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that the public can know “whose benefit people are acting on behalf of,” said Amos Jones, a Washington lawyer
who specializes in FARA cases.

Many American political advocacy groups reject foreign-government donations, both to avoid accusations of
foreign influence and to avoid the cumbersome FARA disclosure process.

FARA — which experts said was designed to be intentionally broad — governs “any person who acts as an agent,
representative, employee, or servant, or otherwise acts at the order, request, or under the direction or control of a
foreign principal.” The law calls for up to five years in prison and fines up to $250,000 for failure to disclose.

While the law was once rarely enforced, there have been several prominent FARA cases in the past few years. As
part of their plea deals, former Trump campaign chairman Paul Manafort and former National Security Advisor
Michael Flynn both admitted to improper compliance with FARA.

Many of the payments that Israel made to the IAF and the other American groups were delivered through an
organization that was set up, an Israeli official acknowledged in a Knesset hearing this summer, to mask the
money’s source. But several experts said that the existence of such an intermediary does not remove the
disclosure requirements.

“They can have all the shell companies they want or whatever you want to call it,” said Jones, one of three FARA
lawyers who were interviewed for this article. “If that is a foreign organization or group of people, then they can
be a foreign principal, thereby requiring persons acting under their direction inside the United States to have to
register.”

The other two FARA lawyers concurred with Jones’ assessments.

The ministry’s workaround: a company called Concert

Israel’s Ministry of Strategic Affairs was once a backwater agency with unclear purpose. That changed in 2015,
when it was placed under the control of the hard-charging, hawkish Gilad Erdan, who convinced Netanyahu, a
fellow member of the Likud Party, to quintuple the ministry’s budget and add fighting BDS to its portfolio.

Ever since, the ministry has been tasked with waging war in the battle of public opinion against Israel’s critics,
especially on social media. It has fought in court to keep some of its activities classified, but it has also published
dossiers on pro-BDS activists and hired an Israeli influencer popular on the U.S. college-lecture circuit as a
consultant.

But as the Forward previously reported, Erdan found that when the ministry offered money to Jewish-American
groups in 2017, it was often rebuffed — out of concern about the FARA disclosure requirements, that they’d be
accused of “dual loyalty,” or that the grants would complicate their claims that they represent American Jewish
interests, which are often similar but not identical to Israeli ones. Such refusals included several prominent
American Jewish groups like the Jewish Federations of North America and the Jewish Council of Public Affairs. A
spokesperson for the Anti-Defamation League said this month that it, too, had turned down a grant. One official
whose organization was solicited, speaking on the condition of anonymity, said that the Israelis were “anxious
and frustrated” by the rejections.

A ministry spokesperson declined to answer questions for this article. Instead, the official sent a three-sentence
statement saying that its activities “are done in a legal and professional manner, including informing the
relevant authorities on issues such as FARA, and is conducted according to the letter of the law.”

By December 2017, the ministry largely stopped trying to directly give money to major Jewish advocacy
organizations. Instead, it helped create a “public-benefit company” to fight BDS — and put a buffer between
itself and the American groups. The company was originally called Kela Shlomo, or Solomon’s Sling, but less than
ayear later, its name was changed to Concert. In keeping with their penchant for secrecy, officials in the ministry
and the company refused to explain the name change to journalists.

The ministry pledged to match private donations to Concert, up to $37.5 million over four years. The company’s

sole purpose was to provide grants to Israeli and Diaspora advocacy groups. It had an independent board, but its
steering committee was chaired by the ministry’s director-general.
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This approach meant potentially doubling the amount of money available for the cause, by consolidating private
and public funds, and creating an entity much nimbler than the Israeli government to quickly respond to BDS
victories or social media spats.

Ronen Manelis, the ministry’s new director, also said this summer that the strategy was designed in part to make
it easier for American groups to accept the grants, because Concert’s ties to the Israeli government, while not
secret, were also not well known.

“The understanding was that it would be easier for them to come to terms with a public-benefit company than
with an action that the Israeli government is behind,” Manelis testified in July at a Knesset oversight hearing. “In
the end, you see a bank transfer from a non-profit organization, and not a bank transfer from the Israeli
government. That’s the idea.”

Gilad Erdan, seen observinga military drillin 2013./image  In the end, Concert granted around $10.5 million, a little more
by lia Yefimovich/Getty Images than half of which went to American groups. Several groups got
more than $1 million each; the smallest grant was $15,000.

A spokesperson for Concert also refused to answer The Forward’s questions, but said in a statement that the
organization “conducts all of its activities with its partners according to FARA regulations and the law, and as
such reports to the relevant authorities and entities.”

The company’s internal documents identify some organizations it funded, but others are redacted. The language
describing those beneficiaries’ activities is vague: “defensive and offensive” campaigns, research on “corporate
responsibility,” “amplification units” that would provide “support for organizations in a pro-Israeli network.”

But Concert’s internal communications also show frustration that many American pro-Israel groups still refused
to take its money, seeing it as essentially a pass-through for government funds.

That refusal made sense to several lawyers interviewed who help clients comply with FARA. “That entity would
count as a foreign principal,” said Jones, using the language of the disclosure law.

None of the American organizations known to have taken money from Concert, or from the ministry directly,
have filed FARA paperwork with the Department of Justice. At first glance, most are able to avoid this disclosure
because the payments were designated for activities outside the United States — but in some cases, the details
raise questions.

There is also one unusual situation, in which a well-known pro-Israel group, StandWithUs, was apparently
granted Concert funds unknowingly — and now plans to reject the money rather than potentially be exposed to a
FARA investigation.

That situation began in June 2019, when Robert Kraft, the owner of the New England Patriots, won the $1 million
Genesis Prize, which honors individuals for their “accomplishments and commitment to Jewish values.” Kraft,
who at the time was fighting charges of soliciting prostitution, said that he would donate the money to
organizations fighting antisemitism and BDS.

Robert Kraft gives a speech on stage during the Genesis The Genesis Prize Foundation solicited applications and, in June
Prize ceremony at The Jerusalem Theater on June 20, 2020 d26 t . t of th . includi
2019 in Jerusalem, Israel. Image by Lior Mizrahi /Getty Images » announce groups to receive part o € prize, Including
for Genesis Prize Foundation StandWithUs, which is based in California. The Seventh Eye, the
Israeli journalism outlet, reported that Concert had added $1.6

million to Genesis’ $1 million to expand the pie.

Told of Concert’s involvement, Roz Rothstein, chief executive of StandWithUs, said earlier this month that the
group might have to turn down its grant, which it had not yet received.

“We thought the funds were coming from Robert Kraft, so we will need to look into it,” Rothstein said in a
statement. “We have not accepted any funds from the Israeli government so there is no reason for us to register”

under FARA.

Delegations to Israel
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One of the most prominent beneficiaries of Concert funds — and of the foreign-travel disclosure loophole — was
Christians United for Israel, the largest pro-Israel group in America, which was awarded nearly $1.3 million in
February 2019 for 10 week-long pilgrimages to the Holy Land, each containing 30 of what Concert documents call
“influential Christian clerics from the U.S.” Concert’s board also approved hundreds of thousands in subsidies for
trips run by smaller groups, such as the America-Israel Friendship League.

CUFI did not respond to a request for comment. AIFL executive director Wayne Firestone said that Concert had
given them approximately $33,000 for one of its trips — around a third of the amount the Israeli company
approved. Firestone also said that he didn’t know Concert was a subsidiary of the ministry, that no amount of the
grant was spent inside the United States, and that his group didn’t believe it needed to register under FARA.

FARA experts said those groups needn’t have disclosed the grants if they were indeed solely for travel. But
minutes of Concert’s board meetings suggest that some groups’ activities in Israel were closely tied to the
politicking on American soil that is the heart of FARA.

For example, in discussing the Israel Allies Foundation in January 2019, Concert’s board noted with approval that
the group “has many achievements in promoting pro-Israel policy and legislation,” specifically citing the anti-
BDS state laws. The board then approved a grant of $118,000 for the foundation to hold a conference in Israel
“with the organization’s top lobbyists to enable the concentration of efforts and the construction of a common
strategy among all members.” Attendees would also meet with Israeli leaders, from whom they would be
“expanding and deepening the relevant knowledge, creating and strengthening ties.”

FARA experts consulted by the Forward said that if such knowledge-expanding involved Israeli leaders telling IAF
staff or American lawmakers what strategy Israel preferred, it could leave the group and perhaps the individuals
liable for FARA registration. The fact that a request was made outside the United States would not matter if it was
related to activities back home, they explained, especially since the Israeli government had helped pay for the
trip.

In December 2019, the IAF indeed held a conference in Jerusalem, convening 24 lawmakers from 21 countries,
including one American: state Rep. Alan Clemmons, the original sponsor of the IAF’s anti-BDS law in South
Carolina.

The attendees met with several Israeli leaders, including Netanyahu; the opposition leader, Yair Lapid; and a
member of Knesset named Orit Farkash-Hacohen, who five months later became Minister of Strategic Affairs.
They also met with Eugene Kontorovich, the Israeli lawyer who wrote the anti-BDS law that Clemmons and the
IAF had helped get passed back in 2015.

Clemmons, who was first elected in 2002, is also on the board of the American Legislative Exchange Council, a
group that creates and disseminates “model legislation” to a network of conservative politicians around the
country. After the success of his anti-BDS campaign, Clemmons was focused on getting colleagues in other states
to pass bills equating anti-Zionism with antisemitism, as he had already done in his state.

In the two months after the IAF conference in Jerusalem, legislators introduced such bills in eight statehouses. In
five of them, the bill’s primary sponsor is, like Clemmons, involved with ALEC.

Clemmons abruptly resigned in June, a month after winning his party primary, saying he wanted to spend more
time with his family. In July, he was appointed to the board of the state’s Revenue & Fiscal Affairs Office. He did
not respond to a request for comment.

Campus advocacy

Documents also show that Concert in May 2019 gave more than $1 million to support Hasbara Fellowships, the
program run by the Orthodox group Aish Hatorah that takes college students to Israel and trains them to
advocate for the Jewish state on campus. Concert’s subsidy followed a similar grant, of $882,000 from the
Strategic Affairs Ministry to Aish in 2016.

“The ministry is satisfied with the activities of the organization that creates the necessary infrastructure for pro-
Israel activities on U.S. campuses and with the training of students for this activity,” Concert said in a May 2019
memo, making clear the connection between Hasbara’s Israel tours and their participants’ campus activism, as
well as the ties back to the Israeli government.
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Aish Hatorah and Hasbara Fellowships did not respond to requests for comment.

A review of Hasbara’s website does not show any indication that it is backed by the Israeli government (unlike,
say, Birthright Israel, which is open about the subsidies it receives). Nor has Hasbara, or its parent group, Aish
Hatorah, filed FARA disclosures.

If the trips were solely to educate students about Israeli history, culture, and even politics, Hasbara Fellowships
would not need to register under FARA. But if those trips contained instructions for how participants should
conduct pro-Israel campus activities, lawyers interviewed for this article said, they could be investigated as
unregistered agents of a foreign principal.

Public records and politics

The reason so much about Concert’s activities are coming to light is that the Ministry of Strategic Affairs’
leadership changed once Israel finalized its new coalition government in May. Erdan of the right-wing Likud,
who had run the ministry since 2015, was given the much higher-profile role of representative to the United
Nations, with a promise to be the next ambassador to the United States. He was replaced by Farkash-Hacohen, of
the centrist Blue and White alliance.

Erdan had argued that the ministry should be exempt from the country’s public-records laws, and spent years
fighting activists and journalists seeking information on its activities. Soon after Farkash-Hacohen took office,

she dropped the ministry’s objections, allowing years of Erdan-era documents to be released.

Among the things they show is that Concert never quite lived up to its promise.

Finding private donors proved difficult, in part because of FARA concerns, so Concert only ever got $5.2 million in

matching grants from the ministry, about 15% of the originally allocated $37.5 million.

Concert’s performance was ‘“unsatisfactory,” Manelis, the ministry’s new director-general, told the Knesset
oversight hearing this summer. Concert’s activities are thus expected to be revamped, Haaretz reported.

Still, the combined public and private funds gave Concert a total of around $10.5 million — at least $6 million of
which was given to American groups. Whatever the group’s future, the ministry maintains the portfolio of
fighting BDS and the delegitimization of Israel around the world.

“The ministry will continue to work with the pro-Israel network in tackling some of the biggest issues facing the
Jewish People and the Jewish State through legal means and partnerships wherever possible,” it said in a

statement.

But if more funding of American groups is brought to light — whether via Concert or the ministry itself —
questions will likely continue about their legality under American law.

“The U.S. and Israel are two different countries,” said Jones, the FARA attorney, adding that the fact that they’re
allies is “not supposed to” change the enforcement of the law.

Molly Boigon contributed reporting.
Aiden Pink is the deputy news editor of the Forward. Contact him at pink@forward.com or follow him on Twitter

@aidenpink
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Israel feared legal trouble over US advocacy efforts,
leaked files suggest

Exclusive: officials concerned by foreign agent law proposed creation
of American nonprofit to avoid scrutiny

Lee Fang and Jack Poulson
Sat 17 Aug 2024 11.00 BST

The Israeli government sought legal advice on a US federal law requiring the
disclosure of foreign-backed lobbying campaigns, out of concern that mounting
enforcement of the law could ensnare American groups working in coordination
with the Israeli government, leaked documents reviewed by the Guardian suggest.

Emails and legal memos originating from a hack of the Israeli justice ministry show
that officials feared that the country’s advocacy efforts in the US could trigger the US
law governing foreign agents. The documents show that officials proposed creating a
new American nonprofit in order to continue Israel’s activities in the US while
avoiding scrutiny under the law.

A legal strategy memo dated July 2018 noted that compliance
with the Foreign Agents Registration Act (Fara) would damage the reputation of
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several American groups that receive funding and direction from Israel, and force
them to meet onerous transparency requirements. A separate memo noted that
donors would not want to fund groups registered under Fara.

Fara requires people working on behalf of a foreign government to register as foreign
agents with the US justice department.

In listing reasons for avoiding Fara, the memo says that the law compels registrants
to “flag any piece of ‘propaganda’ that is distributed to two or more parties in the US,
with a disclaimer stating that it was delivered by a foreign agent and then submit a
copy of the ‘propaganda’ to the US Department of Justice within 48 hours”.

To prevent Fara registration, and the stigma and scrutiny associated with it, the legal
advisers suggested channeling funds through a third-party American nonprofit.

Liat Glazer, then a legal adviser to Israel’s ministry of strategic affairs, writes that
even though the nonprofit would not be formally managed from Israel, “we will
have means of supervision and management” - for example, through grant-making
and “informal coordination mechanisms” including “oral meetings and updates”.

The discussions around circumnavigating Fara focused on a “PR commando unit”
formed by the strategic affairs ministry in 2017 to improve Israel’s image abroad. The
group, a private-public partnership, was originally known as “Kela Shlomo” (which
translates to “Solomon’s Sling”) before being rebranded as “Concert” in 2018 and
“Voices of Israel” in 2021. Its initial mission was to undermine the BDS movement
targeting Israel with boycott, divestment and sanctions campaigns in protest of its
policies towards Palestinians.

Over the course of its history, the group has supported American nonprofits
advocating for anti-BDS laws and coordinated campaigns to push back against pro-
Palestinian activities on US campuses.

The emails and documents were released by Distributed Denial of Secrets, or
DDoSecrets, a US-based nonprofit responsible for disseminating a number of high-
profile hacks in recent years. The original source for the documents was a group
calling itself “Anonymous for Justice”, a self-described “hacktivist collective” that
announced in April it had infiltrated Israel’s ministry of justice and retrieved
hundreds of gigabytes of data.

Amnesty International’s security lab analyzed the data set and “determined the files
are consistent with a hack-and-leak attack targeting a series of email accounts”. The
group said: “It was not possible to cryptographically verify the authenticity of the
emails, as critical email metadata was removed by the hackers during a pre-
processing step before release.”

It added: “Technical indicators in other files from the leak, including a sampling of
PDFs and Microsoft Word documents reviewed by Amnesty International did not
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show obvious signs of having been tampered with.”

Previous reporting in the Guardian on the hacked archive revealed Israeli
government attempts to thwart discovery in a lawsuit brought by WhatsApp against
the infamous spyware company NSO Group. Following the leak, Israel imposed a
gag order to prevent the documents from being publicized.

Earlier this year, the Guardian exclusively reported that Voices of Israel was
rebooted shortly after the outbreak of the Gaza war following the 7 October terror
attacks by Hamas. Amichai Chikli, the Likud minister of diaspora affairs, who
oversees the latest iteration of the project, informed the Knesset that the group was
set to go “on the offensive” against American students protesting against the Gaza
war.

The heightened concern over Fara around 2018 was sparked in part by a series of
enforcement actions against Trump administration officials for unregistered
lobbying for foreign interests.

The July 2018 Israeli legal memo noted that “in the past, Fara was applied to
countries hostile to the US”, such as Russia and Pakistan. Glazer warned that the
new atmosphere of enforcement, given the ties between the Israeli prime minister
Benjamin Netanyahu and Donald Trump, could lead to a formal investigation by the
US justice department.

In response, the documents show, the Israeli government retained Sandler Reiff, a
prominent election and campaign law firm in Washington, to analyze the Fara risks
posed by Concert and other Israeli advocacy efforts to shape American policy and
opinion. The two primary contacts for the engagement were Joseph E Sandler, the
former in-house general counsel to the Democratic National Committee, and Joshua
I Rosenstein, a widely cited expert on Fara.

Another memo from 2018, which summarized a discussion led by then deputy
attorney general Dina Zilber, noted increased public attention to Fara due to “the
investigation into Donald Trump and officials in his government suspected of
operating as ‘foreign agents’ for the Russian government”.

The document notes advice from senior Israeli advisors who assert that “donors are
not interested in donating to groups registered under Fara”. The memo
recommended creating a new American nonprofit which Kela Shlomo/Concert could
funnel money through, thereby providing distance between US nonprofits and the
Israeli government - though the head of the nonprofit would also serve in Kela
Shlomo’s leadership.

It also notes potential downsides of creating such an American intermediary: both
weaker Israeli government control, and a mechanism that could be interpreted for
what it was: an attempt to sidestep Fara.
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The documents reference concerns on the part of US groups over triggering Fara
enforcement, concerns that officials say hindered their ability to conduct advocacy
in the US.

In 2018, the news outlet the Forward reported that several Jewish American
organizations had rejected funding from Concert due to concerns over Fara risk.

In Glazer’s December 2019 email, she noted that if it became public that Israel
sought legal advice on Fara, this could “raise claims that the state of Israel wants to
unacceptably interfere in US matters and spark a public debate on a sensitive issue
in Israel-US relations”.

To avoid the potential public relations fallout, Glazer urged secrecy surrounding the
Israeli government’s hiring of Sandler Reiff, the American law firm retained to study
the issue. “Exposing the name of the law firm could thwart the entire relationship,”
she cautioned, “as I understand it was agreed with them that the engagement with
[Israel] would not be revealed.”

Multiple memos and emails show that Sandler Reiff analyzed Fara-related questions
from 2018 through at least 2022. Sandler and Rosenstein did not respond to requests
for comment.

Brig Gen Sima Vaknin-Gill, a former intelligence officer and former chief military
censor for the Israel Defense Forces who was intimately involved in the creation of
Kela Shlomo, was copied on many of the emails and named in key documents
concerning how to avoid Fara.

Vaknin-Gill is now a board member of the Kansas-based nonprofit Combat
Antisemitism Movement (Cam). Cam was set up one year after the ministry of
strategic affairs, where Vaknin-Gill was director-general, proposed its strategy to
mitigate Fara risk by setting up an American nonprofit funded by Concert.

Cam has publicly disclosed that it is a partner of Concert and Israel’s ministry of
diaspora affairs, but the organization has refused requests from journalists to
disclose its funders. When reached for comment, Cam stated that it “was not
established by, nor is it influenced by, the Israeli government” and emphasized that
Cam is “a global interfaith coalition that unites over 850 partner organizations”.

“If there is a deliberate effort by Israeli governmental officials to influence American
policy and/or public opinion on foreign affairs,” noted Craig Holman, a lobbying
expert with Public Citizen, “this would constitute a Fara violation not just by the US
agents serving the Israeli government, but also by any person or nonprofit
organization in the US who is a knowing participant.”

Glazer, the author of one of the Fara memos who helped organize several meetings
around the issue, left the government in 2021 and joined Google as one of the

https://lwww.theguardian.com/world/article/2024/aug/17/israel-foreign-agent-law-leaked-documents 4/6


https://forward.com/news/401876/israeli-ministrys-repeated-efforts-to-fund-american-jewish-groups-rejected/
https://www.reuters.com/article/world/israels-secret-keeper-seeks-censorship-reform-idUSKCN0Q41E2/
https://forward.com/news/467981/dark-money-questionable-partners-behind-new-group-fighting-antisemitism/
https://www.ynetnews.com/magazine/article/h1xomo9na

13:14 ,5.5.2025 Israel feared legal trouble over US advocacy efforts, leaked files suggest | Israel | The Guardian

company’s lobbyists in Israel. Glazer did not respond to a request for comment
through Google.

The secrecy surrounding the ministry of strategic affairs’ US-focused advocacy
campaigns was challenged through freedom of information requests by Israeli news
outlets, particularly the independent media watchdog Seventh Eye. After years of
denied requests, the newsrooms eventually prevailed and obtained a series of
Concert-related funding documents from the ministry.

The documents showed Kela Shlomo/Concert grants to several American advocacy
groups, including Christian Zionist organizations such as Christians United for Israel
and the Israel Allies Foundation. The latter was involved in helping to pass anti-BDS
state laws penalizing Americans from engaging in certain forms of boycotts targeting
the Israeli government.

In 2018, the ministry of strategic affairs also approved a $445,000 grant to the
Institute for the Study of Global Antisemitism and Policy (Isgap), which totaled
about 80% of the organization’s reported annual budget. The nonprofit initially
disputed the precise amount but conceded Israeli government support when
reached by the Forward. Fara includes an exemption for “academic” projects that do
not entail political activity.

Last year, Vaknin-Gill, the Israeli intelligence officer involved in the formation of
Kela Shlomo/Concert and the discussions about avoiding Fara registration, joined
Isgap as its managing director.

Isgap has expanded its advocacy role in recent months. The group took credit for
influencing the contentious December 2023 congressional hearing with elite college
presidents, which preceded Harvard president Claudine Gay’s resignation. In recent
months, Isgap has met with congressional leaders regularly as the group has urged
investigations of pro-Palestinian student demonstrators.

In an email sent in December 2019, Glazer emphasized the need to find a solution
that would alleviate Fara-related concerns on the part of American groups.

“There have already been requests by the US Department of Justice made of a
number of pro-Israeli entities in the past,” the email says. “The ministry already
faces real challenges in operating with groups in the US, and this could hurt the
various groups that are willing to work with the ministry or with [Concert] and
ultimately harm the office’s activities in dealing with the phenomenon of
delegitimization and boycotts.”
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This does not prevent you voluntarily giving information to certain people outside the provisions of the Act.

Are we covered by the Freedom of Information Act?

as public authorities in this context. Some of these bodies are listed by nhame, such as the Health and
Safety Executive or the National Gallery. Others are listed by type, for example government departments,
parish councils, or maintained schools. Executive agencies are classed as part of their parent government
department; for example, the DVLA is covered by the Act because it is part of the Department for
Transport. However, arm’s-length bodies are not considered part of the department sponsoring them, and
they are listed individually in Part VI of Schedule 1.

Section 5 of the Act gives the Secretary of State the power to designate further bodies as public

Certain bodies are only covered for some of the information they hold, for example:

® GPs, dentists and other health practitioners only have to provide information about their NHS work;

e the BBC, Channel 4 and the Welsh channel S4C (the public service broadcasters) do not have to provide
information about journalistic, literary or artistic activities; and

® some bodies that have judicial functions do not have to provide information about these functions.

In addition to the bodies listed in the Act, with effect from 1 September 2013 the definition of a public
authority now also covers companies which are wholly owned:

e by the Crown;
® by the wider public sector; or

® by both the Crown and the wider public sector.
These terms are defined in more detail in the amended section 6 of FOIA.

For example, some local authorities have transferred responsibility for services (eg social housing) to a
private company (sometimes known as an arm’s-length management organisation or ALMO), which is
wholly owned by the local authority. This type of company counts as a public authority in its own right and
needs to respond to requests for information. Where a company is wholly owned by a number of local
authorities it is also now a public authority for the purposes of FOIA.

Individual MPs, assembly members or councillors are not covered by the Act.

For further information, read our more detailed guidance:

Further Reading
Public authorities under the Freedom of Information Act

For organisations
PDF (246.26K)

When is information covered by the Freedom of Information Act?


http://www.legislation.gov.uk/ukpga/2000/36/schedule/1
http://www.legislation.gov.uk/
https://ico.org.uk/media/for-organisations/documents/1152/public_authorities_under_the_foia.pdf

The Act covers all recorded information held by a public authority. It is not limited to official documents and
it covers, for example, drafts, emails, notes, recordings of telephone conversations and CCTV recordings.
Nor is it limited to information you create, so it also covers, for example, letters you receive from members
of the public, although there may be a good reason not to release them.

The Act includes some specific requirements to do with datasets. For these purposes, a dataset is collection
of factual, raw data that you gather as part of providing services and delivering your functions as a public
authority, and that you hold in electronic form. Your duties in relation to datasets are explained elsewhere
in this Guide, where they are relevant.

Requests are sometimes made for less obvious sources of recorded information, such as the author and
date of drafting, found in the properties of a document (sometimes called meta-data). This information is
recorded so is covered by the Act and you must consider it for release in the normal way.

Similarly, you should treat requests for recorded information about the handling of previous freedom of
information requests (meta-requests) no differently from any other request for recorded information.

The Act does not cover information that is in someone’s head. If a member of the public asks for
information, you only have to provide information you already have in recorded form. You do not have to
create new information or find the answer to a question from staff who may happen to know it.

The Act covers information that is held on behalf of a public authority even if it is not held on the
authority’s premises. For example, you may keep certain records in off-site storage, or you may send out
certain types of work to be processed by a contractor. Similarly, although individual councillors are not
public authorities in their own right, they do sometimes hold information about council business on behalf
of their council.

Where you subcontract public services to an external company, that company may then hold information on
your behalf, depending on the type of information and your contract with them. Some of the information
held by the external company may be covered by the Act if you receive a freedom of information request.
The company does not have to answer any requests for information it receives, but it would be good
practice for them to forward the requests to you. The same applies where you receive services under a
contract, for example, if you consult external solicitors.

The Act does not cover information you hold solely on behalf of another person, body or organisation. This
means employees’ purely private information is not covered, even if it is on a work computer or email
account; nor is information you store solely on behalf of a trade union, or an individual MP or councillor.

For further information, read our more detailed guidance:

Further Reading

When is information caught by the FOI Act? &

For organisations
PDF (51.62K)

Information held by a public authority for the purposes of the Freedom of Information Act '

For organisations
PDF (396.78K)


https://ico.org.uk/media/for-organisations/documents/1144/awareness_guidance_12_info_caught_by_foi_act.pdf
https://ico.org.uk/media/for-organisations/documents/1148/information_held_by_a_public_authority_for_purposes_of_foia.pdf
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FOIA Bulletin Number: 21-01
Subject:  Collecting Text Messages Responsive to Freedom of Information Act Requests

1. Purpose. This FOIA Bulletin outlines the methods records custodians may use to collect text
messages that are responsive to Freedom of Information Act (FOIA) requests.

2. Effective Date. This policy is effective October 2, 2020.
3. Authorities.

e Title 5 of the United States Code, Section 552

o National Archives Bulletin 2015-02, “Guidance on Managing Electronic Messages,”
issued July 29, 2015

e Secretary’s Order No. 3378, “Improving the Department of the Interior Freedom of
Information Act Program,” issued January 7, 2020

e Secretary’s Order No. 3371, “The Department of the Interior Freedom of Information Act

Program,” issued November 20, 2018
e Office of Information Policy FOIA Update, “‘Agency Records’ vs. ‘Personal Records,
issued January 1, 1984

299

4. Coverage. This policy applies to all Department employees and supersedes any conflicting
Departmental or bureau/office policies or procedures. Bureaus/offices may issue implementing
procedures consistent with this policy after receiving written approval from the Departmental
FOIA Office (DFO).

5. Policy. Text messages (including the contextual information such as the sender, recipient,
date, and time) that are sent or received by Department employees with government-issued or
personally-owned devices must be collected and processed for potential release under the FOIA
if they pertain to agency business and are responsive to a pending FOIA request. The protocol
for retention of text messages generally is addressed in the Office of the Chief Information
Officer’s “Guidance for Managing Text Messages under the Federal Records Act” (see
Attachment). Record custodians (or their designees) may choose from the methods of collection
and transmission outlined below, subject to any requirements or limitations prescribed by their
bureau/office information technology (IT) office:

A. Screenshots

When utilizing the screenshot approach, the record custodian identifies the text messages that are
responsive to the FOIA request; takes screenshots of those responsive text messages directly
from the mobile device; and transmits the screenshots to the responsible FOIA office for
processing, for example through email from the device itself.

B. Full Data Back-Up

When utilizing the full data back-up approach, the record custodian coordinates with their
bureau/office IT office to physically collect the relevant mobile device. The IT office performs a
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full data back-up, isolates all text message files, converts them to a portable document format
(PDF), and provides the PDF of the messages to the responsible FOIA office for processing.

C. Print-to-File

Print-to-File means printing physical copies of only the relevant text messages. Record
custodians may coordinate with their bureau/office IT office to transfer copies of the text
messages on their mobile device to a computer; identify the text messages that are responsive to
the FOIA request; print the messages to paper; and transmit them to the responsible FOIA
office for processing, either in hard copy, or after scanning to an electronic format. The print-
to-file approach may also be accomplished via an application on the custodians’ mobile device,
provided any such application has been approved in advance by the Department’s Chief
Information and Security Officer.

6. Responsibilities. Record custodians are responsible for collecting text messages in response
to search requests from their FOIA offices by coordinating, as necessary, with the FOIA office
and bureau/office IT office to implement the appropriate method of collection.

L. Distribution. This policy will be distributed to all FOIA personnel upon issuance. Bureau
FOIA Officers are responsible for distributing it to all FOIA personnel new to the Department as
part of their orientation materials. This policy will also be made available to all FOIA personnel
on the Department’s FOIA website accessible at https://www.doi.gov/foia/news/quidance/,
which provides additional FOIA resources.

8. Rights and Benefits. This policy is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or equity by a party against the United States, its
departments, agencies, instrumentalities or entities, its officers or FOIA personnel, or any other
person.


https://www.doi.gov/foia/news/guidance/

Guidance for Managing Text Messages under the Federal Records Act

Text message created or received in the course of agency business may be Federal records and
if so, agencies must manage them in accordance with Federal records management laws,
regulations, and policies. The Frequently Asked Questions (FAQs) below provide general
guidance for managing your text messages. Please consult with your Bureau Records Officer on
specific questions and Federal record retention guidelines for your bureau.

FAQs
Q1. Can | conduct government business using text messages on a mobile device?

A. Yes. However, unlike emails, it is important to note that text messages are not
automatically archived. Accordingly, as employees, we are responsible for retaining and
archiving text messages and conversations that are evidence of the conducting of
government business pursuant to the requirements of the Federal Records Act (44 USC
§ 3301). Therefore, it is recommended that text messaging be used only for brief
notifications or non-substantive communications. When engaging in more
comprehensive and substantive communications it is STRONGLY recommended that
employees rely on email since all email sent and received from DOI.GOV email
addresses is automatically archived, ensuring both retention and accessibility to meet
the Department’s legal and operational requirements.

Q2. Do | have to retain text messages that are Federal records?

A. Yes. Text messages, like anything else that meets the definition of a Federal Record,
need to be retained according to an approved records schedule. Most text messages
that meet this definition are likely to be classified as transitory records, which have
limited retention periods. For additional information regarding Transitory Records, see
Q3 below.

Federal Records (44 USC § 3301) are defined as follows:

(A) includes all recorded information, regardless of form or characteristics, made
or received by a Federal agency under Federal law or in connection with the
transaction of public business and preserved or appropriate for preservation by
that agency or its legitimate successor as evidence of the organization, functions,
policies, decisions, procedures, operations, or other activities of the United
States Government or because of the informational value of data in them; and

(B) does not include—

Prepared by David Alspach, Departmental Records Officer, Office of the Chief Information
Officer, August 7, 2020.
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(i) library and museum material made or acquired and preserved solely
for reference or exhibition purposes; or

(ii) duplicate copies of records preserved only for convenience.

Recorded Information: includes all traditional forms of records, regardless of physical
form or characteristics, including information created, manipulated, communicated, or
stored in digital or electronic form.

Q3. Can | remove any text messages or conversations from my mobile devices?

A. Yes, you may remove text messages and conversations that are not federal records or
are federal records that are authorized for disposition, unless they are subject to an
independent preservation obligation (such as a litigation hold or an active unfulfilled
FOIA request). If an independent preservation obligation applies, then the message
should be retained, regardless of its status as a federal record, until the preservation
obligation no longer applies.

Under the Federal Records Act, personal messages that do not deal with the transaction
of government business can be deleted. In addition, text messages that constitute
transitory or intermediary records can also be deleted if you are confident the
information in the text messages is no longer required. If you are unsure, consult your
Bureau Records Officer before deleting.

Transitory Records: Records required to be preserved only for a short time (generally
less than 180 days) and that are not required to meet legal or fiscal obligations, or to
initiate, sustain, evaluate, or provide evidence of decision-making, which may be
dispositioned when no longer needed for business use. Transitory Records include, but
are not limited to:

o messages coordinating schedules, appointments, and events

o transmittal documents such as e-mail, letters, cover memos, and facsimile cover
sheets that do not provide evidence of approval, concurrence, or decision-
making, or include substantive comments

o received copies of circulated internal information such as agency instructions,
notifications, circulars, newsletters, and email blasts to employees

o messages received from agency distribution lists or listservs

o “to-do” or task lists and assignments

Intermediary Records: Records of an intermediary nature, meaning that they are
created or used in the process of creating a subsequent record. To qualify as an

Prepared by David Alspach, Departmental Records Officer, Office of the Chief Information
Officer, August 7, 2020.
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intermediary record, the record must also not be required to meet legal or fiscal
obligations, or to initiate, sustain, evaluate, or provide evidence of decision-making.
Records include:

o non-substantive working files: collected and created materials not coordinated
or disseminated outside the unit of origin that do not contain information
documenting significant policy development, action, or decision making. These
working papers do not result directly in a final product or an approved finished
report. Included are such materials as rough notes and calculations and
preliminary drafts produced solely for proof reading or internal discussion,
reference, or consultation, and associated transmittals, notes, reference, and
background materials.

o audio and video recordings of meetings that have been fully transcribed or that
were created explicitly for the purpose of creating detailed meeting minutes
(once the minutes are created)

o input or source records, which agencies create in the routine process of creating,
maintaining, updating, or using electronic information systems and which have
no value beyond the input or output transaction: hardcopy input source
documents where all information on the document is incorporated in an
electronic system

o ad hoc reports, including queries on electronic systems, whether used for one-
time reference or to create a subsequent report

o data files output from electronic systems, created for the purpose of information
sharing or reference

Q4. Do | only have to produce those items that qualify as Federal Records for FOIA and/other
information or document requests?

A. No. Under the FOIA you must produce any "agency records” that are responsive to the
request, regardless of whether they are officially considered a Federal record or not and
regardless of whether they could have been dispositioned. Courts generally consider
recorded information to be an agency record if it is (1) either created or obtained by an
agency, and (2) under agency control at the time of the FOIA request.

The legal basis for other valid requests for information or documents, such as in the
discovery process in litigation, Congressional oversight, or OIG investigations, similarly
do not rely on the Federal Records Act to define the scope of what may be requested or
must be produced.

Prepared by David Alspach, Departmental Records Officer, Office of the Chief Information
Officer, August 7, 2020.



Please consult your FOIA Officer, the Office of the Solicitor, or the Office of
Congressional and Legislative Affairs for additional information regarding any specific
requests.

Q5. What messaging applications are approved for use on my Government issued mobile
device?

Currently only the native 10S or Android messaging applications that come factory installed on
your device, and messaging applications like Microsoft Outlook and Teams mobile applications
which are deployed in conjunction with the implementation of Office 365, are authorized for
use within DOI. No other messaging applications, such as “Snapchat” or “WhatsApp,” are
authorized for use on a DOI-issued mobile device.

Q6. Can | send government business related messages and other information using my personal
mobile device?

A. It is STRONGLY recommended to avoid doing any government related business on your
personal computer or personal mobile devices. This is not only a Federal record keeping
best practice but can also help prevent discovery being performed on personal devices
in the event an action goes to litigation. Rare exceptions can be made as necessary for
continuity of operations or other emergency needs. Any business conducted on a
personal device must be forwarded back to government account as indicated in OCIO
Directive 2015-003: Notice of Disclosure Requirements for Official Business Conducted
Using Non-Official Electronic Messaging Accounts

Prepared by David Alspach, Departmental Records Officer, Office of the Chief Information
Officer, August 7, 2020.
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Can | access a minister’s documents?

Yes. The Freedom of Information Act 1982 (FOI Act) gives every person a legally enforceable

right to access an ‘official document of a minister’, unless the document is exempt from
disclosure.

The term ‘document’ is broadly defined in the FOI Act and includes, but is not limited to, a
piece of paper or other material on which there is writing, maps, drawings, photographs,
sound recordings, films, video footage, messages on mobile devices and messaging

applications, microfilm, and information stored on computer tapes, disks, DVDs and
portable hard drives.

Under the FOI Act you can only ask for a document that exists at the time you make your
FOI request. You can’t ask a for a document created after your request is made.

What is an official document of a
minister?

An official document of a minister is a document in a minister’s possession that relates to the
affairs of an agency. ‘Possession’ can include a document held in the minister’s office or a
document that a minister is entitled to hold. A document may be an official document of a
minister even if it is on a personal device.

‘Relates to the affairs of an agency’ is a broad term meaning that the document must relate
to matters within the minister’s portfolio responsibilities or the activities of an agency.

We use cookies to analyse traffic and to improve your browsing experience on our website. To find out more, read our
privacy policy.
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What is not an official document of the
minister?

Under the FOI Act, you cannot access documents held by a minister that do not relate to the
affairs of an agency, such as:

e personal documents of a minister or the minister’s staff
e documents of a party political nature

e documents held in a minister’s capacity as a local member of parliament which do not
deal with the minister’s portfolio responsibilities.

The content of a document and the context in which it is created or held will be important in
determining whether it is an official document of a minister.

Will the minister process my FOI request?

Ministers are independent of their portfolio department for the purposes of the FOI Act and
they (or their staff) are responsible for processing FOI requests made to them.

However, sometimes the relevant department will provide assistance in processing
FOI requests made to a minister. For example, they may search for documents if they share
resources (for example, resources for storing ministerial correspondence).

There may be some cross-over between official documents held by a minister and
documents held by the department. Sometimes, FOI requests made to a minister can be
transferred to the department if the subject matter of the documents is more closely
connected to the department’s functions.

The FOI Act requires a minister to adopt a reasonable approach in interpreting your request.
If your request is for official documents of a minister, the minister must take ‘all reasonable
steps’ to find the official documents you have asked for. After taking all reasonable steps, if
the minister is satisfied that the documents do not exist, they can refuse your FOI request.

We use cookies to analyse traffic and to improve your browsing experience on our website. To find out more, read our
privacy policy.
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Where there is a change of minister, obligations under the FOI Act continue. Although
outgoing ministers will either transfer or destroy different categories of documents when
ceasing office, agencies and ministers should take all reasonable steps to preserve the rights
of access provided in the FOI Act. This includes continuing to process FOI requests on hand,
preserving documents requested prior to the change of minister, and preserving an

FOIl applicant’s review rights.

A document does not cease to be an ‘official document of a minister’ if the new minister
does not have possession of the document. The status of the document as an ‘official

document of a minister’ is to be decided by the facts and circumstances that existed at the
time the FOI request was received.

What are my review rights and how does
areview work?

You can ask the Information Commissioner to review a minister’s decision if you disagree
with the decision made in response to your FOI request. You cannot seek internal review of a
minister’s decision.

Find more information about Information Commissioner reviews (IC review).

If a minister is a party to an IC review and there is a change of minister during the course of
the review, the new minister becomes the respondent.

Further, because an FOI decision to refuse access to a document is subject to review (and as
a result, the decision may be set aside or varied) there is an obligation on ministers to
preserve both the documents and the FOI applicant’s review rights. In circumstances where
the agency undertakes FOI functions on behalf of a minister and there is a change of minister
those obligations also apply.

Related pages

On accessing information under freedom of information
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Revealed: How the UK tech secretary uses ChatGPT
for policy advice

New Scientist has used freedom of information laws to obtain the ChatGPT records of Peter
Kyle, the UK's technology secretary, in what is believed to be a world-first use of such
legislation

By Chris Stokel-Walker
BEJ 13 March2025

A Peter Kyle, the UK's secretary of state for science, innovation and technology, has said he uses
ChatGPT to understand difficult concepts

Ju Jae-young/Wiktor Szymanowicz/Shutterstock

The UK’s technology secretary, Peter Kyle, has asked ChatGPT for advice on why the
adoption of artificial intelligence is so slow in the UK business community - and
which podcasts he should appear on.

This week, Prime Minister Keir Starmer said that the UK government should be
making far more use of Al in an effort to increase efficiency. “No person’s substantive
time should be spent on a task where digital or Al can do it better, quicker and to the

https://www.newscientist.com/article/2472068-revealed-how-the-uk-tech-secretary-uses-chatgpt-for-policy-advice/ 1/4
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Now, New Scientist has obtained records of Kyle’s ChatGPT use under the Freedom of
Information (FOI) Act, in what is believed to be a world-first test of whether chatbot
interactions are subject to such laws.

How this moment for Al will change society forever (and how it won't)

There is no doubt that the latest advances in artificial intelligence from OpenAl, Google, Baidu and
others are more impressive than what came before, but are we in just another bubble of Al hype?

@ /article/mg25834352-800-how-this-moment-for-ai-will-change-society-forever-and-
how-it-wont/

These records show that Kyle asked ChatGPT to explain why the UK’s small and
medium business (SMB) community has been so slow to adopt Al. ChatGPT returned a
10-point list of problems hindering adoption, including sections on “Limited
Awareness and Understanding”, “Regulatory and Ethical Concerns” and “Lack of
Government or Institutional Support”.

The chatbot advised Kyle: “While the UK government has launched initiatives to
encourage Al adoption, many SMBs are unaware of these programs or find them
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significant hurdle. SMBs may worry about legal and ethical issues associated with
using AI.”

. .

“As the Cabinet Minister responsible for AI, the Secretary of State does make use of
this technology. This does not substitute comprehensive advice he routinely receives
from officials,” says a spokesperson for the Department for Science, Innovation and
Technology (DSIT), which Kyle leads. “The Government is using Al as a labour-saving
tool — supported by clear guidance on how to quickly and safely make use of the
technology.”

Kyle also used the chatbot to canvas ideas for media appearances, asking: “I’'m
Secretary of State for science, innovation and technology in the United Kingdom. What
would be the best podcasts for me to appear on to reach a wide audience that’s
appropriate for my ministerial responsibilities?” ChatGPT suggested The Infinite Monkey
Cage and The Naked Scientists, based on their number of listeners.

As well as seeking this advice, Kyle asked ChatGPT to define various terms relevant to
his department: antimatter, quantum and digital inclusion. Two experts New Scientist
spoke to said they were surprised by the quality of the responses when it came to
ChatGPT’s definitions of quantum. “This is surprisingly good, in my opinion,” says
Peter Knight @ https://profiles.imperial.ac.uk/p.knight at Imperial College London. “I
think it’s not bad at all,” says Cristian Bonato &
https://researchportal.hw.ac.uk/en/persons/cristian-bonato at Heriot-Watt University
in Edinburgh, UK.

New Scientist made the request for Kyle’s data following his recent interview with
PoliticsHome @ https://www.politicshome.com/news/article/tech-secretary-says-
take-flack-ai-expansion-goes-wrong, in which the politician was described as
“often” using ChatGPT. He said that he used it “to try and understand the broader
context where an innovation came from, the people who developed it, the
organisations behind them” and that “ChatGPT is fantastically good, and where there

are things that you really struggle to understand in depth, ChatGPT can be a very good
tutor for it”.

DSIT initially refused New Scientist’s FOI request, stating: “Peter Kyle’s ChatGPT
history includes prompts and responses made in both a personal capacity, and in an
official capacity”. A refined request, for only the prompts and responses made in an
official capacity, was granted.

https://www.newscientist.com/article/2472068-revealed-how-the-uk-tech-secretary-uses-chatgpt-for-policy-advice/ 3/4


https://profiles.imperial.ac.uk/p.knight
https://researchportal.hw.ac.uk/en/persons/cristian-bonato
https://researchportal.hw.ac.uk/en/persons/cristian-bonato
https://www.politicshome.com/news/article/tech-secretary-says-take-flack-ai-expansion-goes-wrong
https://www.politicshome.com/news/article/tech-secretary-says-take-flack-ai-expansion-goes-wrong
https://www.politicshome.com/news/article/tech-secretary-says-take-flack-ai-expansion-goes-wrong
https://www.newscientist.com/

13:26 ,5.5.2025 Revealed: how the UK tech secretary Peter Kyle uses ChatGPT for policy advice | New Scientist

New
Scientist

would have thought they’d be keen to avoid a precedent.”

This, in turn, poses questions for governments with similar FOI laws, such as the US.
For example, is ChatGPT more like an email or WhatsApp conversation - both of
which have historically been covered by FOI based on past precedent — or the results of
a search engine query, which traditionally have been easier for organisations to reject?
Experts disagree on the answer.

“In principle, provided they could be extracted from the department’s systems, a
minister’s Google search history would also be covered,” says Jon Baines at UK law
firm Mishcon de Reya.

“Personally, I wouldn’t see ChatGPT as being the same as a Google search,” says John
Slater @ https://x.com/amateurFOI, an FOI expert. That is because Google searches
don’t create new information, he says. “ChatGPT, on the other hand, does ‘create’
something based on the input from the user.”

With this uncertainty, politicians might want to avoid using privately developed
commercial Al tools like ChatGPT, says Turner. “It’s a real can of worms,” he says.
“To cover their own backs, politicians should definitely use public tools, provided by
their own departments, as if the public might end up being the audience.”

https://www.newscientist.com/article/2472068-revealed-how-the-uk-tech-secretary-uses-chatgpt-for-policy-advice/ 4/4


https://x.com/amateurFOI
https://x.com/amateurFOI
https://www.newscientist.com/
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This request is made pursuant to sections 11 and 12 of the Freedom
of Information Act 2014.
el B ip By lip R 04/01/2023  Member of the Under the FOI act I'm looking for the following: 01/02/2023 Access Part-Granted
Public Internal and external communications (email, texts, Whatsapp) that Sections: 35, 36 and 37
discuss Altada and Allan Beechinor. From dates: August 10th 2022
to January 3rd 2023.

o] F0[o B Jip S 1 10/01/2023 | Journalist Under the FOI Act 2014, | am seeking the following: 31/01/2023 Access Part-Granted
Sections: 36 and 37
e Any emails, notes, memos, briefings and/or records in
relation to a meeting between Minister English, Senator
Byrne and the Kavanagh brothers on 9 November, 2022.

Hol Bl Jop el  10/01/2023  Journalist Under the FOI Act 2014, | am seeking the following: 02/02/2023 Access Part-Granted
Sections: 35, 36 and 37
e Any emails, notes, memos, briefings and/or records in
relation to a meeting between Minister English and
Musgraves on 15 November, 2022.

ol BB Jop el | 23/01/2023 | Journalist | wish to make a request for records held by the Department of 31/01/2023 Access Granted
Enterprise, Trade and Employment under the Freedom of
Information Act. The records are:

Emails sent by Deliveroo to the department in relation to the EU
platform work directive, outlined on the lobbying register.
https://www.lobbying.ie/return/90994/deliveroo-roofoods-Itd

Ho] 0oty liP N  09/01/2023  Journalist Under the Freedom of Information Act, | am requesting all 07/02/2023 Access Part-Granted
documents (including external and internal correspondence, Sections: 36 and 37
meeting notes, briefing notes, WhatsApp messages etc) in respect

of contacts between aviation lessors, IBEC/Aircraft Leasing Ireland

or the Aviation Working Group and the Minister/Department of


https://www.lobbying.ie/return/90994/deliveroo-roofoods-ltd

Department of Enterprise, Trade and Employment Freedom of Information Log: 2023

Decision

Decision Date

3 Date Requester
Reference Received

Request Details

Number

Enterprise, Trade and Employment in respect of Russian sanctions
on dates from February 24 to December 31, 2022.

FOI-0009-2023

He BBy lipEN 16/01/2023  Member of the Can you please provide me with a list of the names of the Irish 14/02/2023 Refused
Public delegates attending the WEF conference in Davos,Switzerland, the Section: 15
companies that they represent,
What members of the Government will be in attendance, how are
they getting there and who is paying for it.

FOI-0013-2023
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Number

refusal of consent to the sale pursuant to section 3(4) of the
Industrial Development Act 1995.

o] 0ok iE TP N 17/01/2023  Journalist Under the FOI Act 2014, | am seeking the following: 17/02/2023

e Any emails, notes, memos, briefings and/or records in
relation to a meeting held between Tanaiste Leo Varadkar
and Sky's CEO Dana Strong and Irish CEO JD Buckley. The
meeting took place between September 1 and December
31, according to Sky Ireland (1 Sep, 2022 to 31 Dec, 2022,
Public policy or programme - Lobbying.ie
Lol DB ipEN £ 25/01/2023  Journalist All correspondence to and from the Department pertaining to 23/02/2023
layoffs by tech and software giants in Ireland including Google,
Facebook, Meta, Twitter, Dell in 2022 and so far in 2023.

All correspondence to the Department about potential job losses in
2023 from all tech giants operating in Ireland.

Hol B JipEl 24/01/2023  Journalist | request under the Freedom of Information Act the following 22/02/2023
records held by the Department of Enterprise:

All briefing notes between the Department/it’s ministers and the

IDA in relation to job losses in the tech sector from November 10,

2022 to January 19, 2023.

Ho] foJok kB lip N 1 19/01/2023 | Journalist Under the FOI Act 2014, | am seeking the following: 15/02/2023

copies of all correspondence, whether via email or text message,
between Minister Damien English and his special adviser referring
or relating to either a/ the minister's register of interests, or b/ a

Decision

Access Part-Granted
Section: 37

Access Part-Granted
Sections: 35, 36 and 37

Access Granted

Access Part-Granted
Section: 37


https://www.lobbying.ie/return/91782/sky-ireland
https://www.lobbying.ie/return/91782/sky-ireland
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declaration made by the minister in a planning application to Meath
County Council.

Searches of any mobile phones, relevant private email addresses
and/or messaging services should be considered when processing
this request.
HolHliplofyJop el  23/01/2023  Journalist | request under the Freedom of Information Act the following 20/02/2023 Access Part-Granted
records held by the Department of Enterprise: Section: 33

- All correspondence between DETE and the US Embassy in Ireland
and/or US government (including US Trade Ambassador Katherine
Tai, US Department of Commerce, US Treasury Department or
President Joe Biden) on the US Inflation Reduction Act (IRA)

- All submissions made by DETE, including its ministers, to EU-US
Trade and Technology Council (TTC), including the EU-US IRA
Taskforce, on the IRA

- All briefing notes compiled for Ministers Varadkar and Coveney in
relation to same

The timeframe should cover the period of October 25 and
December 25, 2022

ol iy it Jop e | 01/02/2023 | Journalist | wish to expand this request to include Minister Richmond. 20/02/2023 Access Refused
The new phrasing of the request is as follows: Section: 15

- a copy of any requests made by Simon Coveney or members of his

personal staff with regard to office accommodation, computer

equipment, accessories, appliances, artwork, or any other such

changes to their accommodation at department headquarters. A

copy of any correspondence referring or relating to the above

requests.

- a copy of any requests made by Neale Richmond or members of

his staff with regard to office accommodation, computer
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equipment, accessories, appliances, artwork, or any other such
requests for his accommodation at department headquarters. A
copy of any correspondence referring or relating to the above
requests

Hol B ip Ayl 01/02/2023  Journalist In accordance with section 12 of the Freedom of Information Act 03/03/2023

2014, | wish to request access to the following records/details:
— All correspondence between Leo Varadkar, An Tanaiste, two
named Special Advisers and Irish Institutional Property (IIP)
(between 1 Sep, 2022 and current date) in connection with the
following entry on the Lobbying Register
- https://www.lobbying.ie/return/91349/irish-institutional-
property)
— Minutes from any meeting between Leo Varadkar, An Tanaiste,
Special Advisers and Irish Institutional Property (IIP) (between 1
Sep, 2022 and current date)
ol Fo[op B lip N 1 02/02/2023 | Member of the | would like to make a request for some documents/ records. The 03/03/2023
Public request is being made under the FOI Act.

| am looking for any documents/ records surrounding the

notification of (or plans for) a collective redundancy to the Minister

for Enterprise, Trade and Employment by the following two

companies:

1. Paypal Europe Services Limited
2. Sodexo Ireland Limited

The date range of any notifications | am looking for are starting

from between 01 June 2022 and up to the present day.
Lol Bk iyEN  18/01/2023  Business/Interest  We wish to request, under the FOI Act on behalf of our Client: 15/03/2023
Group Connect-Ireland Initiative Limited ("Connect Ireland"), Taxback and

the Taxback Group copies (in hard and soft copy format) of the

following records ("records" shall be read as including all records

falling within the definition of "records" under the FOI Act including

all letters, emails, memorandums, typed or handwritten notes of

Decision

Access Part-Granted
Section: 37

Access Part-Granted
Sections: 35, 36 and 37

Access Part-Granted
Sections: 29, 31, 35, 36,
37 and 40


https://www.lobbying.ie/return/91349/irish-institutional-property)
https://www.lobbying.ie/return/91349/irish-institutional-property)
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meetings/telephone conversations; minutes of
meetings/teleconferences; texts; reports; documents and any
correspondence):

1. Any and all records (including drafts thereof) generated by or
held by DETE ("the Department"), or any employee or agent
thereof, including any representations/communications made to
DETE, in relation to the Succeed-in-Ireland Initiative between 25
March 2022 and 19 December 2022;

2. Any and all records (including drafts thereof) generated by or
held by DETE, or any employee or agent thereof, including any
representations/communications made to DETE, regarding any
report requested by Taoiseach Leo Varadkar in his former capacity
as Tanaiste and Minister for Enterprise, Trade and Employment
from the Industrial Development Agency (Ireland) (the "IDA")
between 1 September 2022 and 19 December 2022 regarding the
Succeed-in-Ireland Initiative; and

3. Any and all records (including drafts thereof) generated by or
held by DETE or any employee or agent thereof, including any
representations/communications made to DETE, in relation to the
correspondence exchanged between Connect Ireland and Leo
Varadkar in his former capacity as Tanaiste and Minister for
Enterprise, Trade and Employment and/or the board members of
the IDA between 1 September 2022 and 19 December 2022.

4. The report prepared by the IDA at the request of DETE detailing
the basis for the arbitration between Connect Ireland and the IDA;
details of the present status of each of the modules involved in the
arbitration process; and any conclusions that have been reached to
date as mentioned in DETE’s letter to Connect Ireland on 19
December 2022. Please be advised that a blanket application of the
confidentiality exemption to the entire report will not be upheld.
For the purposes of this FOI request, "person" shall be read as
including a body corporate (whether a corporation aggregate or a
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ol EWEP P iR 16/02/2023

G EWiEREPiPES  20/02/2023

ol EVEY S LR  27/02/2023

o BB i EN  27/02/2023

Requester

Business/Interest
Group

Member of the
Public

Journalist

Journalist

Request Details Decision Date

corporation sole) and an unincorporated body of persons, as well as
an individual).

If any of the requested records are, to your knowledge, held by one
or more other FOI bodies, such as the IDA, we ask that you give a
copy of this request to the heads of such bodies under Section 12(3)
of the FOI Act.

Under the FOI Act 2014 | wish to request a copy of the notification 15/03/2023
in respect of the collective redundancy issued by Bluechip Financial
Consultants on the 24" of November 2021.

We require any documentation associated with that notification
including an acknowledgement, automated or otherwise.

Under the FOI Act 2014, | wish to request a copy of any notifications 15/03/2023
made to the Minister in respect of collective redundancy issued by
Google Ireland or Alphabet in 2023.

| am writing to request access to records held by your organisation 27/03/2023
under the Freedom of Information Act, 2014.

In accordance with section 12 of the Freedom of Information Act

2014, | wish to request access to the following records/details:

Any communications, by letter between Insurance Ireland and the
department from June 2022 to the current date.

Any internal briefings prepared for the Minister by the Department
between September 2022 and the current date on the impact of
proposed Right To Be Forgotten Laws.

In accordance with the Freedom of Information Act 2014, | request 28/03/2023
the following records which | believe to be held by the Department:

Decision

Access Refused
Sections: 15 and 36

Access Refused
Section: 15

Access Granted

Access Part-Granted
Section: 29
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Correspondence received by Minister Simon Coveney from the
Minister for Social Protection concerning a communication from the
EU Commission about the addition of COVID-19 to the list of
reportable occupational diseases.

All following correspondence related to same, and ministerial
briefing notes on same.

FOI-0040-2023




Department of Enterprise, Trade and Employment Freedom of Information Log: 2023

3 Date Requester Request Details Decision Date Decision
Reference Received
Number

Hol kB TPl  09/03/2023  Journalist I'd like to request under the FOI Act 2014 access to the following 05/04/2023 Access Part-Granted
records/documents: Section: 37

e Minutes/briefing notes/records related to a meeting
between officials at Dept of Enterprise and TikTok on
February 2"

e  Minutes/briefing notes/records related to a meeting
between Minister Simon Coveney and TikTok on March 1%

o ..-.-
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FOI-0043-2023

Date
Received

10/03/2023

Requester

Member of the
Public

Request Details Decision Date

01/2020: Procedures for Offsetting the Emissions Associated with
Official Air Travel.

Under the Circular, it is expected that registers contain details of
individual flights, associated greenhouse gas emissions, and the
monetary value calculated for each flight to be paid into the Climate
Action Fund by the Department.

I am submitting an FOI request under the Act for records which 05/04/2023
support and uphold the contention of Minister Simon Coveney, in a
Dail reply to Deputy Carol Nolan on 7th March 2023 —

ref 11268/23], that the state of 'non binary 'exists and records
which show that this state of non binary is a real and verifiable
reality and that the state of non binary is recognised in the Irish
Constitution and in the Gender Recognition Act 2015.

I am also seeking records which provide a legal definition of and the
authoritative source of that definition for the following terms
referred to in the Minister's Dail reply you Deputy Nolan:

1. Gender
2. Gender identity
3. Gender expression

Decision

Access Refused
Section: 15



Department of Enterprise, Trade and Employment Freedom of Information Log: 2023

3 Date Requester Request Details Decision Date Decision

Reference Received
Number

| am also seeking records which clarify if a person's sexual
orientation is legally deemed to have changed when a person's sex
and gender are legally deemed to have changed under Section 18 of

the Gender Recognition Act 2015.

FOI-0045-2023

Ho i iEyip el  21/03/2023  Journalist | wish to make an application under the Freedom of Information 11/04/2023 Access Granted

Act.
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G Bty P lip kN 1 21/03/2023

Gl EiEEPiPEN  22/03/2023

o BB lipES | 23/03/2023

o Bl S PN 24/03/2023

Requester

Journalist

Journalist

Business/Interest
Group

Journalist

Request Details Decision Date

The application is for minutes of all meetings held to date of the
Enterprise Digital Advisory Forum.

Under the FOI Act 2014, | am seeking the following: 11/04/2023

Any minutes and follow-on emails sent in relation to a
meeting held between Minister English and Boliden Tara
Mines on October 11.

Under the FOI Act 2014, | am seeking the following: 20/04/2023

- Any correspondence sent to, or from, the offices of Leo Varadkar,
or any of his private secretaries / advisors, that reference the name
Barbie Kardashian, from June 2020 until December 2022.

- Any other material which contains the name Barbie Kardashian
and was created, received, or otherwise amended, from June 2020
until December 2022.

We wish to make an application under the Freedom of Information 12/04/2023
Act 2014 to seek a copy of a business case that was submitted by

the Department of Enterprise, Trade and Employment to the

Department of Finance in advance of Budget 2021 in relation to the

introduction of the Section 481A Digital Games Tax Credit.

Under the FOI Act 2014, | am seeking the following: 24/04/2023

Decision

Access Part-Granted
Section: 37

Access Refused
Section: 15

Access Granted

Access Part-Granted
Section: 37
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e Any correspondence or records created (between
1/1/2021 and 24/3/23) within this Department which refer
to the International Defence Exhibition and Conference
(IDEX) for 2023 and also for 2025 held in Abu Dhabi, UAE

Hol By Ay Jop el | 28/03/2023 | Journalist Under the FOI Act 2014, | am seeking the following: 26/04/2023 Access Part-Granted
Sections: 30, 35 and 37

- copies of all correspondence between the department and either

the IDA or D/PER with regard to terms and conditions, salary,

contractual arrangements for the new CEO of the IDA.

Hol Ry iPEN  30/03/2023  Journalist Under the Freedom of Information Acts 2014 et al | would like to 03/05/2023 Access Part-Granted
request copies of records showing details of the costs of travel and Section: 37
associated expenses for all Senior and Junior Ministers and their

delegations for the St Patrick’s Day trips to celebrate the day in

2023.

To include, but not be limited to, the following:

e Records showing the names, positions, titles of those who
travelled and their official functions as part of the
Department’s delegations this year

e Records showing the costs of all travel for every member
on each trip

e Records showing what class of travel was booked for all
travellers individually

e Records showing the accommodation details and total
costs for each person
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FOI-0054-2023

FOI-0055-2023

Date
Received

11/04/2023

11/04/2023

Journalist

Journalist

Requester

Decision Date

Request Details

e Also, any other records showing any other costs organised
or incurred by the department, e.g., gifts, presentations,
receptions, guest hospitality, photography, flowers etc.

Under the FOI Act 2014, | am requesting the release of details of all 10/05/2023

pieces of email correspondence containing the terms "trans",
"transgender", "transgenderism", "gender", and "sexuality" sent to
Minister Simon Coveney's office from members of the public

between 1 January and 31 March

Under the Freedom of Information Act, | am seeking access to the 13/05/2023
following records:

Any correspondence between Minister Simon Coveney/Minister’s

Office and representatives of the following companies, dated

between December 15, 2022 and April 5, 2022.

e  Elon Musk.
e Teslalnc.
e AppleInc.
e Intel.

e  Facebook.

e  Stripe.

e Paddy Cosgrave.
e Facebook/Meta.
e  Microsoft.

e Amazon.

Decision

Access Refused
Section: 15

Access Part-Granted

Section: 37
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I
o] F [0 Fvlip kel  11/04/2023 | Journalist Under the FOI Act 2014, | am requesting the release of all pieces of ~ 10/05/2023 Access Part-Granted
email correspondence containing the terms public containing the Section: 37

terms "eviction", "eviction ban" sent to Minister Simon Coveney's
office from members of the public between 1 January and 31 March

Hol kv lip el 11/04/2023  Journalist Under the FOI Act 2014, | am requesting the release of details of all  09/05/2023 Access Part-Granted
pieces of email correspondence containing the terms "trans", Section: 37
"transgender", "transgenderism", "gender", and "sexuality" sent to

Minister of State Neale Richmond's office from members of the

public between 1 January and 31 March

Hol Bkt B lop el | 11/04/2023 | Journalist Under the FOI Act 2014, | am requesting the release of all pieces of  05/05/2023 Access Refused
email correspondence containing the terms public containing the Section: 15
terms "eviction", "eviction ban" sent to Minister of State Neale

Richmond's office from members of the public between 1 January

and 31 March.

ol B[y lopEl  12/04/2023  Journalist Under the Freedom of Information Act 2014, | request the following  13/05/2023 Access Granted
records:

Copies of the minutes of the meeting, as well as any supplementary

material provided at the meeting, between the Small Firms

Association and Minister Simon Coveney which is detailed in this

lobbying report: Small Firms Association (SFA) (1 Jan, 2023 to 30

Apr, 2023, Public policy or programme - Lobbying.ie

Hol B[Py Jop el | 12/04/2023 | Journalist Please find below a request under the Freedom of Information Act 10/05/2023 Access Part-Granted
2014 for: Section: 37

1. Records relating to correspondence with or meetings with TikTok

(including but not limited to minutes of meetings etc)

2. From 01 Oct 2022 to date



https://www.lobbying.ie/return/94797/small-firms-association-sfa
https://www.lobbying.ie/return/94797/small-firms-association-sfa

Department of Enterprise, Trade and Employment Freedom of Information Log: 2023

3 Date Requester Request Details Decision Date

Reference Received
Number

eI IPEN 18/04/2023 Member of the Can you supply me with the following details under the Freedom of  17/05/2023

Public Information Act 2014
1) Copies of all receipts of hotel accommodation, flights, Transport
costs eg buses, trains etc, Food costs related to Minister Coveney
visit to Australia for St Patricks Day Events 2023
2) If any bills have yet to be paid regarding foreign trip as of end of
business on 17 April 2023. If so please provide a brief description of
why the bill has yet to be paid eg DFA have yet to invoice the DETE
seeking to recoup their costs relating to hotel accommodation for
this trip
3) Copies of all receipts of hotel accommodation, flights, Transport
costs eg buses, trains etc, Food costs related to any staff member of
Department of Enterprise, Trade and Employment that
accompanied the Minister on this trip.

ol B[y IR | 24/04/2023 | Member of the | am making a request under the Freedom of Information Act 2014.  22/05/2023

Public

| am requesting;

Copy of the following documentation held by the Department of
Enterprise, Trade and Employment (“Department”) and created
between 01/03/2023 and 21/04/2023;

1. All communications between DETE officials/employees and
officials/employees of the National Cyber Security Centre, relating
to potential, and actual, restrictive measures to be imposed on the
use of TikTok on public servant devices or by public servants;

2. All communications between DETE officials/employees and

and officials/employees of the Department of An Taoiseach relating
to potential, and actual, restrictive measures to be imposed on the
use of TikTok on public servant devices or by public servants;

3. All communications between DETE officials/employees and

Decision

Access Part-Granted
Section: 37

Access Part-Granted
Section: 35
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ol BV ip el 24/04/2023

o) B[y lip kN | 24/04/2023

o) B[P i S 03/05/2023

Requester

Member of the
Public

Member of the
Public

Journalist

Request Details

and officials/employees of the Department of the Environment,
Climate and Communications relating to potential, and actual,
restrictive measures to be imposed on the use of TikTok on
public servant devices or by public servants;

4. All documentation created by DETE relating to potential,
and actual, restrictive measures to be imposed on the use of TikTok
on public servant devices or by public servants;

Documentation includes, but is not limited to written reproductions
of all records in electronic, photographic, computerised, audiovisual
or any other format.

| wish to request access to the following records under the Freedom
of Information Act:

- copies of all records relating to sanctions imposed on a
department official over their use of social media, referred to by
Minister Simon Coveney in response to PQ 14510/23, to include
details of the post that resulted in the sanction, and any subsequent
disciplinary processes

| wish to request access to the following records under the
Freedom of Information Act:

- all records, including internal emails and other correspondence
involving the minister, his advisers and other department officials,
relating to the preparation, drafting and finalisation of the response
to PQ reference 14943/23

Section 11 (access to records) of the Freedom of Information Act
2014, | request access to records, which are: Non-Personal

1. Copies of all lobbying correspondence between Minister for
Enterprise Simon Coveney and the following organisations and
individuals:

Decision Date

25/05/2023

23/05/2023

31/05/2023

Decision

Access Refused
Section: 37

Access Part-Granted
Sections: 37 and 42

Access Part-Granted
Sections: 36 and 37
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2. Minutes of meetings between the Minister for Enterprise Simon
Coveney and the following organisations and individuals:

1. Twitter, including but not limited to Sinead McSweeney/

2. TikTok, including but not limited to, Susan Moss.

3. Facebook/Meta, including but not limited to, Dualta

O’Broin, Stephanie Anderson.

4. Microsoft, including but not limited to, Ciaran Conlon

5. Google, including but not limited to, Ryan Meade

6. Cloud Infrastructure Ireland

7. Amazon

8. Huawei

The time period for this request is records between 1st January and
24th April 2023. The request would also include copies of any
documents attached to records/emails.

Hol E[oyabylip N 26/04/2023  Journalist In accordance with the Freedom of Information Act, | request 26/05/2023 Access Part-Granted
access to the following records which are non-personal and which | Sections: 35, 36 and 37

FOI-0069-2023




Department of Enterprise, Trade and Employment Freedom of Information Log: 2023

3 Date Requester Request Details Decision Date Decision

Reference Received
Number

believe are held by the Department of Enterprise and Trade, dated
between December 1, 2022 and the date of this request:

e Arecord of correspondence between UPS and the
Minister’s office in relation to Dublin Airport.

e A record of meeting minutes, notes, and associated
documents arising out of and shared at meetings between
the minister and UPS.

FOI-0072-2023 II-II




D NOY)



'2NAaDv]

13:29,5.5.2025 Text and WhatsApp messages accessible under Dutch Government Information Act. What to do?

LexEo =

11/04/19

Text and WhatsApp messages accessible under
Dutch Government Information Act. What to do?

On 20 March 2019, the Administrative Jurisdiction Division of the Dutch Council of State
(‘Division”) rendered a judgment (ECLI:NL:RVS:2019:899) holding that text and WhatsApp
messages fall within the scope of the current definition of ‘document’ given in the Dutch
Government Information (Public Access) Act (Wet openbaarheid van bestuur, ‘Wob") and are
therefore accessible under the Wob. This applies to text and WhatsApp messages on work
telephones and private telephones of administrators and civil servants. What practical
implications does this have for the legal and administrative practices?

Under Section 3 of the Wob, anyone may apply to an administrative authority or to an agency,
service or company carrying out work for which it is accountable to an administrative authority
for information contained in documents concerning an administrative matter. The Wob defines
‘document’ as “a written document or other material containing data which is deposited with an
administrative authority” and according to Parliamentary history this term must be interpreted
broadly. Aside from written documents, the definition of ‘document’ also includes audio
recordings, video recordings, punch cards, floppy disks, CD-ROMS, photo material, email
messages and digital information.

As evidenced by Parliamentary history, the legislature took into account the fact that the
development of computer engineering would likely lead to new data carriers. As such, the
Division's ruling that given that the term ‘document’ must be interpreted broadly, the only
possible conclusion is that text and WhatsApp messages are ‘other’ material containing data
did not come as a surprise. What is interesting, however, about the judgment of 20 March 2019
is the ruling concerning the second element of the term, i.e. “deposited with an administrative
body”.

The Division held that text and WhatsApp messages on the work telephones and private
telephones of administrators and civil servants are deposited with an administrative authority if
the contents of the messages concern an administrative matter. Where such messages are on
work telephones, these messages are already deposited with the administrative authority. In
the case of private telephones, the text and WhatsApp messages should be deposited with

https://lwww.lexgo.be/en/news-and-articles/5918-text-and-whatsapp-messages-accessible-under-dutch-government-information-act-what-to-do 1/5
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the administrative authority. According to the Division, an administrative authority may be
expected to take all reasonable action to as yet trace these documents and in its capacity as
employer the administrative authority is responsible for deciding how this will be given shape in
its relationship with its employees. According to the Division, the administrative authority can
draft work protocols on how to deal with messages on telephones and what to do with work-
related messages.

To help practitioners, the Division has made two suggestions for such a work protocol: a)
where necessary, employees who use their private telephones to send and receive work-
related messages, must transfer these messages to their employers, or b) employees will only
use their work telephones for work-related messages. However, these suggestions raise
evidentiary problems.

In view of the great importance attached to public access, an administrative authority must
clarify how it searched for the requested information. The Wob does not contain specific rules
for that purpose.

If the administrative authority conducts a search and concludes that certain documents are not
in its possession and that statement is not implausible, the party requesting the documents
must make a plausible case that certain documents are in fact in that administrative authority’s
possession. Although having a work protocol may contribute to the plausibility of an
administrative authority’s position that it is not in possession of certain documents, we believe
that the mere reference to the work protocol will not suffice to deem that position ‘not
implausible’. In our opinion, the mere fact of having a work protocol does not provide sufficient
safeguards to ensure that all work-related text and WhatsApp messages will in fact be
deposited with the administrative authority, since even a detailed work protocol does not
exclude the possibility that work-related text and WhatsApp messages will - in violation of that
work protocol - still be sent from private telephones or that not all text and WhatsApp
messages will be transferred to the administrative authority. Moreover, how can the
administrative authority guarantee that work-related text and WhatsApp messages will not be
deleted? And who will monitor that?

The Wob deems the importance of disclosure for a proper and democratic decision-making
process to be a stand-alone interest whose weight is not dependent on the subject to which
the documents relate, since openness and public access make it easier for citizens and
companies to participate in the decision-making process and, as a corollary, guarantee greater
legitimacy of administrative authorities in respect of citizens and companies in a democratic
system. As such, it strengthens the principles of democracy and respect for fundamental and
other rights.

To offer a requesting party a genuine chance to make a plausible case that certain documents
are in fact in the administrative authority’s possession, we believe the administrative authority
must provide verifiable and reproducible details about the search conducted. This must be
possible where it concerns the administrative authority’s own systems. Given that the

https://lwww.lexgo.be/en/news-and-articles/5918-text-and-whatsapp-messages-accessible-under-dutch-government-information-act-what-to-do 2/5
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administrative authority knows it owns systems, it can conduct an exhaustive search in those
systems.

In that connection, we refer to unrequested advice recently given by the Advisory Division of
the Dutch Council of State about the effects of digitisation on relationships between the
government and citizens. In its advice, the Advisory Division recommends developing and
using a new principle of proper administration, being the right to access and have meaningful
contact with the government. We believe that principle could also be relevant for situations
such as the one discussed here where citizens in all likelihood do not and the administrative
authority in all likelihood does know the way around the government's digital and other
systems. It follows from the aforementioned advice that the right to access and have
meaningful contact with the government must play a role in ensuring that citizens are able to
exercise their rights (the advice concerned access to personal data) in a simple and effective
manner.

The new principle could draw on the UK's Freedom of Information Act. According to the
Guidance to that Act, an independent commissioner is appointed in cases involving alleged
incomplete searches, which certainly include these types of digital situations. The
commissioner must assess the credibility of the administrative authority’s position and must in
that connection devote attention to:

» the scope, quality, thoroughness and the results of the searches; and

o other explanations that the administrative authority has given for the non-existence of the
information or the information no longer being available.

The commissioner must also examine the question of whether the administrative authority has
searched for the correct information based on the request for disclosure.

This way it can be determined objectively whether the values we all stand for are met: the right
to access and have meaningful contact with the government.

Where it concerns private telephones of civil servants, this will probably lead to challenges on
account of employment law and privacy rules. Therefore, we have our doubts about the
Division’s statement that the privacy aspect does not present a problem because searches do
not concern the entire private telephone, but only the information on those telephonesin so
far as it concerns administrative matters and is intended for the administrative authority.

Massive numbers of text and WhatsApp messages are not expected to be made public in the
period ahead, since the grounds for refusing access under the Wob still apply without
restriction to text and WhatsApp messages on private telephones. The Division is therefore of
the opinion that there is no need to fear that the administrative practice will be harmed to such
an extent that confidential discussions can no longer be conducted via text and WhatsApp
messages. Nevertheless, it is highly recommendable to keep work and private matters strictly
separate, especially where text and WhatsApp messages are concerned.
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Decision Notice 045/2024: WhatsApp and text messages

Authority: Scottish Ministers
Case Ref: 202101514 and 202101515

Summary
The Applicant, in two separate requests, asked the Authority for WhatsApp and text messages sent or received

within specified periods by Cabinet Secretaries or Government Ministers on Government business. The
Authority

informed the Applicant that it did not hold the information requested. The Commissioner investigated and
found

that the Authority had breached FOISA by informing the Applicant that it did not hold any relevant information

Relevant statutory provisions

Freedom of Information (Scotland) Act 2002 (FOISA) sections 1(1), (2) and (4) (General entitlement); 17(1)
(Notice

that information is not held); 47(1) and (2) (Application for decision by Commissioner)

The full text of each of the statutory provisions cited above is reproduced in Appendix 1 to this decision. The

Appendix forms part of this decision.

1. On 14 October 2021, the Applicant made two separate requests for information to the Authority:

¢ The first request sought, for March 2021, any WhatsApp or text messages sent or received by any Cabinet
Secretary of the time on Government business

¢ The second request sought, for August 2021, any WhatsApp or text messages sent or received by any

Government Minister on Government business.
2. The Authority responded, separately, to both requests on 11 November 2021 with a notice, under section 17

of FOISA, that it did not hold the information requested. The Authority explained that the information requested

N2 NAaD)



was not retained beyond business need in accordance with its standard records management practice and
statutory

data protection obligations.
3. On 15 November 2021, the Applicant wrote, separately, to the Authority requesting a review of its decision

for both of his requests. The Applicant stated that he was dissatisfied with the respective decisions because
he

was concerned that they suggested WhatsApp and text messages, which may be relevant to Government
business, are

deleted within a couple of months or within a year, and that he believed the Authority did hold information
relevant to his requests.

4. The Authority notified the Applicant of the outcome of its reviews on 7 and 8 December 2021, respectively,
upholding its original decision for both requests.

5. On 13 December 2021, the Applicant wrote to the Commissioner, applying for a decision in terms of section
47(1) of FOISA for both of his requests. The Applicant stated that he was dissatisfied with the outcome of the

Authority’s reviews because it “defied belief” that it held no information relevant to his requests.

Investigation

6. The Commissioner determined that both applications complied with section 47(2) of FOISA and that he had
the power to carry out an investigation.

7. The Authority was notified in writing that the Applicant had made valid applications, and the cases were
subsequently allocated to an investigating officer.

8. Section 49(3)(a) of FOISA requires the Commissioner to give public authorities an opportunity to provide

comments on an application. The Authority was invited to comment on both applications and to answer
specific

questions. These related to the searches carried out by the Authority to identify and locate any information
falling within the scope of the Applicant’s requests.

9. During the investigation, the Authority withdrew its reliance on section 17(1) of FOISA and expressed its
intention to provide the Applicant with new responses to his requirements for review other than in terms of
section 17(1).

10. The Authority subsequently issued a revised review response (covering both requests) to the Applicant,

disclosing information to him and withholding some information under various exemptions under FOISA.

Commissioner’s analysis and findings

11.  The Commissioner has considered all of the submissions made to him by the Applicant and the Authority.

Section 17(1) — Notice that information is not held

12.  Section 1(1) of FOISA provides that a person who requests information from a Scottish public authority

which holds it is entitled to be given that information by the authority, subject to qualifications which, by



virtue of section 1(6) of FOISA, allow Scottish public authorities to withhold information or charge a fee for it.
The qualifications contained in section 1(6) are not applicable in this case.

13. Interms of section 1(4) of FOISA, the information to be provided in response to a request under section
1(1) is that falling within the scope of the request and held by the authority at the time the request is

received. This is not necessarily to be equated with information an applicant believes the authority should hold.

If no such information is held by the authority, section 17(1) of FOISA requires it to give the applicant notice

in writing to that effect.

14. As rehearsed earlier, the Authority, during the investigation, withdrew its reliance on section 17(1),

issued a revised review response in terms other than section 17(1) and disclosed information to the Applicant.
15. The Commissioner can, therefore, only conclude that the Authority was not entitled to inform the
Applicant, either in its initial request or in its review responses, that it did not hold information relevant to

the requests in terms of section 17(1) of FOISA, and therefore breached section 1(1) of FOISA in doing so.

Handling of the request

16. In the circumstances, the Commissioner must comment on how the Authority handled the Applicant’s
requests,

both in terms of its interpretation of the first request and the searches it carried out for both requests.
Interpretation of the first request

17. Inits submissions, the Authority stated that it had limited its searches for the first request to

individuals who were Cabinet Secretaries in March 2021 (the time period covered by the request) who remained
Cabinet Secretaries in October 2021 (when the request was made).

18. The Authority explained that it had done so because the election in May 2021 had changed the make-up of
the Cabinet between March 2021 and October 2021.

19. The Commissioner finds this interpretation inexplicable. Consequently, he considers that the Authority
failed to reasonably interpret the Applicant’s request, and therefore breached section 1(1) of FOISA in doing so.
20. During the investigation, the Authority accepted that the searches it had carried out were not sufficient

to identify any information held by those individuals who were Cabinet Secretaries in March 2021, but were no
longer Cabinet Secretaries in October 2021.

21. The Authority confirmed that the further searches it would carry out would fully address the terms of the

request.

The searches carried out

22. Inits submissions, the Authority provided copies of the internal emails sent to the relevant persons
requesting they confirm whether any relevant information is held and their respective responses.

23. Inthose internal emails, the Authority wrote:

“A reminder that Government business related messages on Ministers’ personal or work phones should only be

retained for as long as required and then removed, therefore we expect any response is likely to be a NIL return.”



24. The Commissioner is concerned, particularly given that the Authority subsequently withdrew its reliance
on

section 17(1) of FOISA and disclosed information to the Applicant, that the above requests were framed in a
way

that invited a negative response, and that some of the responses were returned very quickly.

25. The Commissioner can see no good reason why the information that has now been located was not
capable of

being identified at either the initial response or review outcome stage.
26. The Commissioner would therefore urge the Authority to ensure that it carries out adequate and

proportionate searches in response to information requests to establish what information is held (or is not
held),

and that it is able to explain and evidence, if challenged, why those searches were reasonable and likely to
identify all relevant information. Failure to do so undermines FOI law and the confidence of the public in its
utility.

27. When issuing its revised review response to the Applicant, the Authority provided further submissions to

the Commissioner where it noted the following failures in how it handled the Applicant’s requests:

¢ The original search requests sent to Ministerial private offices should have been clearer on the

expectation that Ministers search their personal mobile devices for any information held relating to Government

business, not just their Government devices

¢ Clearer, specific guidance should have been provided at the time of the searches to ensure they were

carried out properly first time

¢ While not its intention, it acknowledged that the text in the search request may have appeared to be
pre-empting the results of the searches and be construed as such

e There was a lack of understanding of the relevant provisions of FOI law by some individuals being asked to
conduct searches

¢ Searches should extend to all storage locations likely to hold information, including, where appropriate,

personal devices, and guidance to this effect should have been provided to those carrying out searches

¢ Adequate records of the searches carried out during the original request were not kept, meaning it did not

have enough evidence to be confident in the robustness of the searches at the point of appeal.
28. As aresult of these failures, the Authority explained that the Ministerial Private Office, who deal with

requests of this nature, have put in place a number of actions to improve their procedures when dealing with
FOI

requests seeking Ministerial WhatsApp and text messages, including:

¢ providing guidance and information to newly appointed Ministers about their responsibilities when it comes

to FOI requests and Government-related information on mobile messaging applications



¢ increasing the resource available to deal with FOI requests within the Ministerial Private Office

¢ introducing step-by-step guidance to support staff in responding to FOI requests

¢ working with the FOI unit to improve knowledge of handling, reviewing, redacting and applying exemptions

¢ appropriately to FOI responses, and on the best way to evidence Ministerial searches

¢ conducting one-to-one sessions with Ministers on the need for good record management, appropriate use of
WhatsApp and other mobile messaging applications and how they relate to FOI

e writing to all Cabinet Secretaries and Ministers reminding them of the available guidance on FOls, their

responsibilities and how similar FOI requests will be approached in future

¢ delivering a series of FOIl awareness and training sessions to potential FOI case handlers, including on

how to undertake appropriate searches in response to an FOI request

¢ improving the trawl text that is sent to Ministers and their Private Offices to be clear on what is

required and what locations should be searched, e.g. not just Government devices and ERDM (the Authority’s

corporate record system)

¢ building in evidence of searches undertaken by Ministers, so there is a clear audit trail

¢ providing support and advice early on in the FOI process to ensure staff understand their responsibilities

and what they are being asked to do.

29. While the Commissioner welcomes these changes, he has nevertheless recorded the aforementioned
failures in his case-management system and he will consider them further as part of his recently announced
Level 3 intervention relating to the Authority.

The Commissioner finds that the Authority failed to comply with Part 1 of the Freedom of Information
(Scotland) Act 2002 (FOISA) in responding to the information requests made by the Applicant.

The Commissioner finds that, by incorrectly informing the Applicant that it did not hold information falling
within the scope of the requests, the Authority failed to comply with section 1(1) of FOISA.

Given that the Authority has since issued revised review responses in terms other than section 17(1) of FOISA
and has disclosed information to the Applicant, the Commissioner does not require the Authority to take any
action in respect of this failure, in response to the Applicant’s application.

The Applicant has the right to appeal to the Commissioner if he is dissatisfied with the revised review response.



Appeal

Should either the Applicant or the Authority wish to appeal against this decision, they have the right to appeal
to the Court of Session on a point of law only. Any such appeal must be made within 42 days after the date of

intimation of this decision.

David Hamilton
Scottish Information Commissioner

27 March 2024

Appendix 1: Relevant statutory provisions
Freedom of Information (Scotland) Act 2002

1 General entitiement

(1) A person who requests information from a Scottish public authority which holds it is entitled to be given
it by the authority.

(2) The person who makes such a request is in this Part and in Parts 2 and 7 referred to as the “applicant.”

(4) The information to be given by the authority is that held by it at the time the request is received,

except that, subject to subsection (5), any amendment or deletion which would have been made, regardless of
the

receipt of the request, between that time and the time it gives the information may be made before the
information

is given.

17 Notice that information is not held

(1)  Where-

(a) aScottish public authority receives a request which would require it either-

(i) to comply with section 1(1); or

(ii) to determine any question arising by virtue of paragraph (a) or (b) of section 2(1),

if it held the information to which the request relates; but

(b) the authority does not hold that information,

it must, within the time allowed by or by virtue of section 10 for complying with the request, give the applicant

notice in writing that it does not hold it.



(2) Subsection (1) is subject to section 19.
(3) Subsection (1) does not apply if, by virtue of section 18, the authority instead gives the applicant a

refusal notice.

47 Application for decision by Commissioner

(1) A person who is dissatisfied with -

(a) anotice under section 21(5) or (9); or

(b) the failure of a Scottish public authority to which a requirement for review was made to give such a
notice.

may make application to the Commissioner for a decision whether, in any respect specified in that application,
the

request for information to which the requirement relates has been dealt with in accordance with Part 1 of this
Act.

(2) An application under subsection (1) must -

(a) be in writing or in another form which, by reason of its having some permanency, is capable of being used

for subsequent reference (as, for example, a recording made on audio or video tape);

(b) state the name of the applicant and an address for correspondence; and
(c) specify -

(i) the request for information to which the requirement for review relates;

(ii) the matter which was specified under sub-paragraph (ii) of section 20(3)(c);
and

(iii) the matter which gives rise to the dissatisfaction mentioned in subsection (1).
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Decision Notice 065/2025: Communications relating to Court of Session
appeal

Authority: Scottish Ministers
Case Ref: 202400276

Summary

The Applicant asked the Authority for all communications relating to a specified appeal to the Court of Session.

The Authority disclosed some information and withheld other information as it considered it was legally
privileged

or would (if disclosed) cause substantial prejudice to the effective conduct of public affairs. The
Commissioner

investigated and found that the Authority had not been entitled to withhold the information requested and that it
had failed to satisfy him it held no further relevant information. He required the Authority to disclose the

wrongly withheld information and to carry out further searches for relevant information.

Relevant statutory provisions
Freedom of Information (Scotland) Act 2002 (FOISA) sections 1(1), (2), (4) and (6) (General entitlement); 2(1)(b)
(Effect of exemptions); 30(c) (Prejudice to the effective conduct of public affairs); 36(1) (Confidentiality);

47(1) and (2) (Application for decision by Commissioner).

Background
1. On7 December 2023, the Applicant made a request for information to the Authority. They asked for:

“all emails, text messages, whatsapps, minutes and other forms of communications of/between Ministers,
SPADs,

civil servants and other Scottish Government officials regarding/referencing/discussing the court case known
as

The Scottish Ministers v The Scottish Information Commissioner (case reference number XA10/23 ) up to and

including 6 December 2023."



2. The Authority responded on 9 January 2024. It disclosed a small amount of redacted correspondence and
confirmed that it had otherwise withheld:
 asmall amount of personal information under sections 38(1)(a) and (b) of FOISA (variously)

» a small amount of information confirming the source of its legal advice under section 30(c) of FOISA

 other information it considered was subject to legal professional privilege in terms of section 36(1) of FOISA.

3. On 17 January 2024, the Applicant wrote to the Authority requesting a review of its decision. They stated
that they were dissatisfied with the decision because they considered:

¢ the public interest favoured disclosure of the withheld information

 the absence of any communication(s) prior to the date the Authority appealed the Commissioner’s Decision
004/2023 to the Court of Session [14 March 2023] was not credible

* it was implausible that “at no point did anyone within the [Authority] discuss the case through WhatsApp
across an 11 month period.”

4. The Authority notified the Applicant of the outcome of its review on 8 February 2024, which fully upheld

its original response without modification.

5. On 21 February 2024, the Applicant wrote to the Commissioner, applying for a decision in terms of section
47(1) of FOISA. They stated that they were dissatisfied with the outcome of the Authority’s review because they
considered the public interest favoured disclosure of the withheld information and because they did not believe

the Authority had identified all information covered by their request.

Investigation

6. The Commissioner determined that the application complied with section 47(2) of FOISA and that he had
the

power to carry out an investigation.

7. 0On 12 March 2024, the Authority was notified in writing that the Applicant had made a valid application.
The Authority was asked to send the Commissioner the information withheld from the Applicant. The Authority
provided the information withheld under section 30(c) of FOISA but refused to provide the information withheld
under section 36(1) as it did not consider it was legally required, under section 50(5), to do so.

8. The case was subsequently allocated to an investigating officer. The Authority was invited to comment on
this application and to answer specific questions.

9. During the investigation, the Commissioner issued Decision 193/2024 (in response to a separate
application from the same Applicant) which required the Authority to disclose the legal advice it had received in
relation to its appeal of Decision 004/2023 to the Court of Session. The Authority complied with the

Commissioner’s decision and disclosed the legal advice on 26 October 2024.

10. That information also fell within the scope of the Applicant’s request in this case. During the
investigation, the Applicant confirmed that they were content for that information to be excluded from this

Decision Notice. The Commissioner will therefore not consider the application of the exemption in section



36(1)
of FOISA to that information further in this Decision Notice, or be influenced by the disclosure of that
information in his determination of this case (equally, however, this decision can have no practical effect on the

fact that the legal advice has been disclosed).

Commissioner’s analysis and findings

11.  The Commissioner has considered all of the submissions made to him by the Applicant and the Authority.

Section 1(1) — General entitlement

12. Section 1(1) of FOISA provides that a person who requests information from a Scottish public authority
which holds it is entitled to be given that information by the public authority, subject to qualifications which,

by virtue of section 1(6) of FOISA, allow Scottish public authorities to withhold information or charge a fee for
it.

13. Interms of section 1(4) of FOISA, the information to be provided in response to a request under section
1(1) is that falling within the scope of the request and held by the authority at the time the request is

received.

14. The standard of proof to determine whether a Scottish public authority holds information is the civil
standard of the balance of probabilities. In determining where the balance of probabilities lies, the
Commissioner considers the scope, quality, thoroughness and results of the searches carried out by the public
authority.

15. The Commissioner also considers, where appropriate, any reason offered by the public authority to explain
why it does not hold the information. While it may be relevant as part of this exercise to explore expectations

about what information the authority should hold, ultimately the Commissioner's role is to determine what
relevant

recorded information is (or was, at the time the request was received) actually held by the public authority.

The Applicant’s submissions

16. The Applicant submitted that their request encompassed the period the Authority took the decision to
appeal the Decision 004/2023 of the Commissioner (issued on 31 January 2023) to the Authority’s defeat in the
Court of Session on 6 December 2023.

17. The Applicant argued that the public had a right to know what the “reactions and thoughts” of the
Authority were in relation to “losing” an appeal to the Scottish Information Commissioner and the Court of
Session.

18. The Applicant noted that the earliest communication disclosed in response to their request was dated 16

March 2023. They contended that the absence of communications prior to the Authority’s formal appeal to the
Court

of Session was not credible. They submitted that the period from January 2023 to March 2023, which followed



publication of the Commissioner’s decision, was “the most critical” in terms of the Authority’s reactions to that
decision and its preparations for its appeal to the Court of Session.

19. The Applicant further submitted that, given that the Authority was known to use WhatsApp (to the extent
that the Commissioner had launched his own intervention ), they did not believe that not a single message

referenced or referred to case XA10/23 over an 11-month period.

The Authority’s submissions

20. The Authority explained that it had received a number of related requests for information from the
Applicant on this topic. In this instance, however, it noted that the Applicant had explicitly requested
information relating to case XA10/23 - the case’s official designation at the Court of Session — which only
existed upon the lodging of the Authority’s appeal with the Court on 14 March 2023.

21. The Authority stated that it had, therefore, interpreted the request as seeking all communications

referencing, regarding and discussing the court case known as XA10/23 from the point that it was live in court
(on

14 March 2023) to the date of the request (on 7 December 2023).

22. The Authority confirmed that, given the terms of the Applicant’s request (and the specific reference to
XA10/23), it did not consider any communications prior to 14 March 2023 fell within the scope of the request.
23. The Authority explained that to identify information falling within the scope of the request it had

reviewed the case file for the original request for information from which Decision 004/2023 and court case
XA10/23 had ultimately resulted. It stated that information relating to its appeal to the Court of Session would
have been saved in this case folder.

24. The Authority further explained that it had conducted searches of Outlook folders held by its Freedom of
Information Unit and undertaken a manual review of files held by its Digital and Information Law and Litigation
teams.

25. The Authority submitted that, given the sensitivities in relation to this matter, relevant information

would not have been shared widely. It explained that only a small number of officials (which it identified) might
have held further information in relation to the request and provided evidence that these individuals had been
asked to undertake searches (and evidence of the results of these searches).

26. The Authority also provided evidence to the Commissioner that these key officials had been asked to
check

mobile devices for relevant information. It submitted that no WhatsApp group had been set up to connect
these

officials.

27. The Authority stated that, as decision making and advice was limited to these individuals and teams that
it had identified in submissions to the Commissioner, it was satisfied all relevant information had been
identified by the searches it had undertaken.

The Commissioner’'s view

28. The Applicant’s request relates to communications in respect of the Court of Session case with the



reference XA10/23, which the Applicant considered included “reactions and thoughts” of those within the
Authority

in relation to “losing” an appeal to the Commissioner and to the Court of Session.
29. The Commissioner acknowledges that the Applicant identified the case by that reference in their request.

That was the reference given to the case by the Court and it appears to the Commissioner that reference in
those

terms would be a reasonable way of identifying the case readily and concisely, whatever timeframe the
requester

intended to attach to the request. In fact, the Applicant specified no starting point for the timeframe in this

case — but clearly, in seeking a review and applying to the Commissioner, expected that their request would
have

been interpreted to cover the Authority’s deliberations prior to an appeal being formally lodged with the Court.
30. While this question does not appear to have been addressed by the Authority when it carried out a review,

it would have been surprising if the Applicant’s views on the timeframe were formulated afresh after they
received

the Authority’s initial response to the request. In any case, as suggested in the preceding paragraph, the
Commissioner considers this to be an entirely reasonable interpretation of the request. It is clear that the
Applicant was interested in the whole of the Authority’s consideration and decision-making in relation to an

appeal to the Court of Session, a crucial part of which would — of course — be communications in the period
after

Decision 004/2023 was issued and before the appeal was actually lodged. Any interpretation focusing solely
on the

period after an appeal with that reference existed would, in the Commissioner’s view, be unduly legalistic and
limit unreasonably what an ordinary requester would expect in relation to this subject matter.

31. The Commissioner is not, therefore, satisfied that the Authority’s interpretation of the scope (and, in
particular, the timeframe) of the request was reasonable

32. That said, the Commissioner does accept that the teams and individuals encompassed by the Authority’s

searches would - being directly involved in matters relating to Decision 004/2023 and the Authority’s
subsequent

appeal of that decision — be most likely to hold communications falling within the scope of the Applicant’s
request.
33. However, while acknowledging that — broadly — the Authority appears to have searched in the right places,

the Commissioner must note the Applicant’s concern that the information disclosed (or identified) in this case
did

not include WhatsApp messages. It is, as the Applicant submitted, a matter of public record that the Authority
has made use of informal communications channels such as WhatsApp.

34. Inall cases, it falls to an authority to persuade the Commissioner, with reference to adequate, relevant
descriptions and evidence, that it does not hold the information (or holds no more information than it has
identified and located in response to the request).

35. In this case, the Commissioner considers that, notwithstanding the opportunity given to the Authority to



provide comments on, and provide evidence of, WhatsApp searches, he cannot be satisfied that adequate
searches in

this respect were undertaken by those tasked with doing so.

36. In all the circumstances, therefore, the Commissioner cannot (based on the submissions he has received)
uphold the Authority’s claim that it does not hold any further information than that disclosed to (or withheld
from) the Applicant in response to their request. He must therefore find that the Authority failed to comply with
section 1(1) of FOISA, when it responded to the Applicant's request and requirement for review.

37. The Commissioner requires the Authority to carry out fresh searches for information relevant to the
Applicant’s request within the mobile devices and associated cloud accounts of those individuals and offices

specified within its submissions to the Commissioner. These searches must encompass WhatsApp (including
personal

devices and associated accounts, and business devices/accounts where used in any way for a business
purpose) and

cover the whole period from receipt of the Decision 004/2023 up to and including 6 December 2023.
38. The Commissioner additionally requires the Authority to carry out further searches for relevant
information within the locations (and of those individuals and offices) specified within its submissions, for the

period 31 January 2023 up to and including 14 March 2023, (i.e. where the Commissioner has accepted
that the

Authority’s searches encompassed relevant locations, individuals and offices (e.g. Outlook, eRDM and personal

storage) he requires the Authority to carry out further searches for relevant information spanning the time
period

above, which was not addressed in its original searches).
39. Evidence of these searches, which should be robust, should be retained in case of a further appeal to the

Commissioner.

Section 30(c) — the effective conduct of public affairs

40. In this case, the Authority withheld a small amount of information under the exemption in section 30(c) of

FOISA within the redacted documentation provided to the Applicant which, if disclosed, would reveal the source
of

its legal advice in relation to its appeal of Decision 004/2023.

41. Section 30(c) of FOISA exempts information if its disclosure "would otherwise prejudice substantially, or
be likely to prejudice substantially, the effective conduct of public affairs". The use of the word "otherwise"
distinguishes the harm required from that envisaged by the exemptions in sections 30(a) and (b).

42. Section 30(c) of FOISA is a broad exemption and the Commissioner expects any public authority citing it
to

show what specific harm would (or would be likely to) be caused to the conduct of public affairs by disclosure
of

the information, and how that harm would be expected to follow from disclosure. This exemption is subject to
the

public interest test in section 2(1)(b) of FOISA.

43. The standard to be met in applying the tests contained in section 30(c) is high: the prejudice in question



must be substantial and therefore of real and demonstrable significance. The Commissioner expects
authorities to

demonstrate a real risk or likelihood of substantial prejudice at some time in the near (certainly foreseeable)

future, not simply that such prejudice is a remote or hypothetical possibility. Each request should be
considered

on a case-by-case basis, taking into consideration the content of the information and all other relevant

circumstances (which may include the timing of the request).

The Applicant’s submissions

44. The Applicant did not consider that the exemption at section 30(c) of FOISA was engaged as disclosure of
the information would not, in their view, prejudice substantially, or be likely to prejudice substantially, the
effective conduct of public affairs.

The Authority’s submissions

45. The Authority submitted that disclosure of the identity of the source of its legal advice would be likely
to prejudice substantially the effective conduct of public affairs.
46. Specifically, the Authority explained that disclosure of the source of the legal advice would be likely to

lead to conclusions being drawn from the fact that any particular lawyer had (or had not) been asked for advice
on

a particular matter. It submitted that this would in turn be likely to impair its ability to fully consider the

terms of decisions received from the Commissioner and, where appropriate, commence litigation proceedings,
as was

its right to do under section 56(b)(ii) FOISA.

The Commissioner’s view

47. Information can only be exempt under section 30(c) of FOISA if its disclosure would prejudice
substantially, or be likely to prejudice substantially, the effective conduct of public affairs. As rehearsed

earlier, the Commissioner takes the view that that it is important for public authorities to treat each request

for information on a case by case basis. Release of information in one case should not be taken to imply that
information of a particular type will routinely be released in future.

48. The Commissioner has considered the withheld information, together with the submissions made by both
parties.

49. Having done so, he cannot agree that the withheld information reveals the definitive source of the
Authority’s legal advice in relation to its appeal to the Court of Session. While it indicates one source of

legal support, it does not make clear whether other sources of legal advice had, or had not, been drawn upon
previously (or would not be consulted in future).

50. Asthe Commissioner is not persuaded that the information would reveal the totality of the sources of the
Authority’s legal advice in respect of appeal XA10/23, he cannot accept the substantial prejudice the Authority

has described would, or would be likely to, result from disclosure of the information withheld under section
30(c)



in this case. He does not believe that such a conclusion can be reached from the arguments provided for this
information.

51. Given that the Commissioner does not accept the application of the exemption for the information
withheld

under section 30(c) of FOISA, he is not required to consider the public interest test in section 2(1)(b) for that
information. As no other exemption has been claimed by the Authority to justify the withholding of that
information, the Commissioner requires the Authority to disclose it to the Applicant and he must find that it

failed to comply with section 1(1) of FOISA by withholding it.

Section 36(1) — Confidentiality

52. Section 36(1) of FOISA exempts from disclosure information in respect of which a claim to confidentiality
of communications could be maintained in legal proceedings.

53. The Authority explained that it considered all the withheld information to be either:

(a) communications subject to legal advice privilege between a lawyer and client about obligations under
FOISA, or

(b) communications created by legal advisers or officials in contemplation of litigation proceedings under
FOISA.

54. Legal advice privilege applies to communications in which legal advice is sought or provided. For legal
advice privilege to apply, certain conditions must be fulfilled:

(i) The information must relate to communications with a professional legal adviser, such as a solicitor or
advocate

(i) The legal adviser must be acting in their professional capacity, and

(iiiy The communications must occur in the context of the legal adviser’s professional relationship with their
client.

55. Litigation privilege is different and covers documents created in contemplation of litigation (also known
as communications post litem motam).

56. Communications post litem motam are granted confidentiality to ensure that any person or organisation
involved in or contemplating a court action can prepare their case as fully as possible, without the risk that
their opponent, or prospective opponent, will gain access to the material generated by their preparations. The
privilege covers communications at the stage when litigation is pending or in contemplation.

57. Whether a particular document was prepared in contemplation of litigation will be a question of fact, the
key question generally being whether litigation was actually in contemplation at a particular time.

58. Litigation privilege will apply to documents created by the party to the potential litigation, expert

reports prepared on their behalf and legal advice given (and sought) in relation to the potential litigation.

However, the communication need not involve a lawyer and the litigation contemplated need never actually
happen

for the privilege to apply. It will continue to apply after any litigation has been concluded.

59. There is a further matter to be considered, however, before the Commissioner can determine whether, or



the

extent to which, the section 36(1) exemption in FOISA is applicable in the circumstances of this case.

60. The information cannot be privileged unless it is also confidential. For the section 36(1) exemption in
FOISA to apply, the withheld information must be information in respect of which a claim to confidentiality of

communications could be maintained in legal proceedings. In other words, the claim must have been capable
of being

sustained at the time the exemption is claimed.

61. A claim of confidentiality cannot be maintained where, prior to a public authority's consideration of an
information request or conducting a review, information has been made public, either in full or in a summary
sufficiently detailed to have the effect of disclosing the advice. Where the confidentiality has been lost in
respect of part or all of the information under consideration, any privilege associated with that information is
also effectively lost.

The Applicant’s submissions

62. The Applicant submitted that it was for the Commissioner to decide whether the legal privilege exemption
applied to the withheld information. However, they considered it did not.
63. The Applicant noted that the legal privilege exemption is not absolute and pointed to the Scottish

Ministerial Code , which recognises that there are exceptions to the convention of not disclosing legal advice.

The Authority’s submissions

64. The Authority stated that 11 documents disclosed in response to Decision 193/2024 fell within the scope
of

the Applicant’s request for information in this case. It confirmed that the broader scope of the Applicant’s
request in this case also meant that further information was held (and was being withheld) in this case than
comprised the legal advice disclosed in response to Decision 193/2024.

65. As indicated above, the Commissioner is not considering the legal advice itself in this case (and

therefore will not consider submissions relating solely to that legal advice).

66. The Authority explained that the information withheld under section 36(1) of FOISA that was not the legal
advice disclosed in response to Decision 193/2024 “comprised standard official level correspondence of a type
expected when preparing for litigation”.

67. The Authority submitted that section 36(1) of FOISA applied to the withheld information as it was either
communications subject to legal advice privilege between a lawyer and client about obligations under FOISA or

communications created by legal advisers or officials in contemplation of litigation proceedings under FOISA
(i.e.

the appeal of Decision 004/2023 to the Court of Session).
68. The Authority stated that it considered the relevant applicable period for contemplation of proceedings
began when it received notification of Decision 004/2023 on 31 January 2023 and lasted until it took a final

decision on 20 December 2023 on whether to appeal the decision of the Court of Session to the Supreme
Court.



69. The Authority submitted that the withheld information had not at any time been shared with anyone
beyond

the Authority and as such it remained confidential at the time it responded to the request and requirement for
review (and it remained so at the time of the submissions). Accordingly, it considered that legal professional
privilege had not been waived and that all of the necessary conditions for litigation privilege to apply were
satisfied. Whilst the litigation in question had concluded, it considered that litigation privilege continued to
apply to the withheld information.

70. The Authority further considered that legal advice privilege applied to some of the withheld information

because it related to communications with, or references to communications with, in-house legal advisers
acting in

their professional capacity and the Authority as their client, in which it sought, and was provided with, legal
advice.

71. The Authority submitted that all of this information was either made, or effected for, the principal or
dominant purpose of seeking or giving legal advice or evidenced by those communications. It considered that

disclosure of this information would breach legal professional privilege by divulging information about the
points

being considered by lawyers, the extent of their comments and the issues being flagged for further
consideration.

It confirmed that all of the necessary conditions for legal advice privilege to apply were satisfied.
72. The Authority also explained that it did not consider it appropriate to confirm the source of its legal

advice, but confirmed that the individuals who provided advice were acting in their professional capacity as
legal

advisers when taking forward work for the Authority in relation to its appeal to the Court of Session.
73. The Authority submitted that a claim to confidentiality in legal proceedings could be maintained because

the withheld information was only shared between the Authority and its legal advisers. The information
remained

confidential at the time the Authority responded to the Applicant’s request and requirement for review (and it
remained so at the time of the submissions). Accordingly, legal professional privilege had not been waived.
74. The Authority further explained that it had refused to provide the information withheld under the

exemption in section 36(1) of FOISA on the basis that the Commissioner was the opposing party in case
XA10/23 and

sections 50(5)(a) and (b) of FOISA made clear that it was not in those circumstances obliged to do so.
75. The Authority submitted that where a request covered information falling within the scope of section

50(5), FOISA envisaged that the Commissioner may be required to issue a decision — including giving
consideration

to the public interest assessment — without having sight of the withheld information in question. It referred the
Commissioner to both relevant case law and decisions issued by the UK Information Commissioner, which it
considered supported its position.

76. The Authority argued that, where authorities exercised their right under section 50(5) of FOISA to



withhold information, it should not be considered unreasonable, nor a shortcoming, given that section 50(5)

recognised the importance of not providing the Commissioner with an unfair advantage.

The Commissioner’s view

77. Asrehearsed earlier, the Authority refused to provide the withheld information to the Commissioner as it
did not consider it was legally required, under section 50(5) of FOISA, to do so.

78. Section 50(5) of FOISA provides that a Scottish public authority is not obliged, in response to receiving

an information notice, to give the Commissioner information in respect of:

a) acommunication between professional legal adviser and client in connection with the giving of legal
advice to the client with respect to that client’s obligations under this Act; or

b) acommunication between professional legal adviser and client, or between such adviser or client and
another person, made in connection with or in contemplation of proceedings under or arising out of this Act and
for the purpose of such proceedings.

79. Not being provided the withheld information places obvious limitations on the Commissioner’s ability to

comment on it. However, the Commissioner accepts that, in view of the nature of the information requested
and the

circumstances in which it was created, the Authority would not have been obliged under section 50(5) of FOISA
to

provide the withheld information to him, had he issued an information notice (which, in this case, he did not do).

80. While the Authority was not obliged under section 50(5) of FOISA to provide the withheld information to
him, the Commissioner does not consider that the Authority was legally prevented from providing the withheld

information to him. He considers that public authorities have a choice — which should be informed by the
specific

circumstances and risks (which will vary in each case). As the independent public official responsible for

enforcing FOI law in Scotland, the Commissioner considers it entirely appropriate to ask for withheld
information

when considering an appeal in respect of that information — even in the (rare) situation where the public
authority is not obliged to provide it.

81. Inall of the circumstances, and having considered the Authority’s submissions, the Commissioner
accepts

that the exemption in section 36(1) of FOISA applies to the withheld information.

82. The exemption in section 36(1) is a qualified exemption, which means that its application is subject to
the public interest test set out in section 2(1)(b) of FOISA. The exemption can only be upheld if the public
interest in disclosing the information is outweighed by the public interest in maintaining the exemption.

The public interest test

83. The Commissioner has not fully reproduced the submissions of the Applicant or the Authority on the
public

interest, where they relate solely to the legal advice disclosed in response to Decision 193/2024. This is



because, as rehearsed earlier, this legal advice has been excluded from consideration in this Decision Notice.

The Applicant’s submissions on the public interest

84. The Applicant submitted that understanding the Authority’s preparations, what officials were discussing
and their reactions to the case being appealed (and to the Authority’s subsequent “defeat”) was vital for

transparency and scrutiny on the following grounds:

¢ the novelty of the appeal to the Court of Session, given the rarity of the Authority appealing a decision of its
own independent Commissioner

¢ the significant cost to the public purse
¢ the speed at which the Court of Session reached its decision and that it did so without avizandum

¢ had the Authority’s appeal been successful it would have enabled public authorities to block FOISA requests
on similar grounds, which would have affected a large number of people.

The Authority’s submissions on the public interest

85. The Authority recognised a public interest in disclosing the withheld information to promote openness and

transparency. It also acknowledged that disclosure could enhance public understanding of its decision to
appeal

Decision 004/2023 of the Commissioner.
86. However, the Authority considered there was a very strong interest in maintaining the exemption relating

to legal professional privilege to ensure confidentiality of communications, for the following reasons:

¢ to ensure that any person or organisation involved in court action can take legal advice, consider options

and prepare their case as fully as possible without the risk that their opponent will gain access to the material

generated by their preparations

¢ to protect the confidentiality of the withheld information, to ensure that the Authority can discuss and

take policy decisions in full possession of thorough and candid legal advice. This ensures that the Authority
can

take decisions in a fully informed legal context, having received legal advice in confidence as any other client
would.

87. The Authority also noted the unusual circumstances of this case, notably that the opposing party in the
appeal in question was the Commissioner. As rehearsed earlier, it did not consider it appropriate, or envisaged

by the legislation, that material relating to an appeal against the Commissioner’s decision should be shared
with

the Commissioner in relation to an application for a decision made by a requester under section 47 of FOISA.
88. The Authority explained that it did not consider it to be in the public interest that a public authority

should be required to share information with the Commissioner where the information in question related to
legal

advice about litigation in which the Commissioner was the opposing party.

89. The Authority also stated that it did not consider it to be in the public interest for the Commissioner to



order disclosure of such material, as the effect of that order would be to enable access to the information not
only to the requester but to the Commissioner. It submitted that this would be at odds with the intention of
section 50(5) of FOISA.

90. The Authority noted that the substantive arguments in support of its appeal were part of the oral

submissions made by Counsel in the public hearing in the Court of Session on 6 December 2023, which were
further

outlined as part of the publicly available written judgment of the Court of Session. It explained that it

considered its reasons for pursuing the appeal were made public via the court action, the hearing and the
written

judgment, with the Authority’s position having been publicly debated and the matter conclusively resolved in the
Commissioner’s favour.

91. While the Authority accepted that it was important for Government to be open and transparent in relation
to the use of public resources, it submitted that litigation and determination of points of law were fundamental
features of a democratic society.

92. The Authority also addressed the Applicant’s specific arguments in the following terms:

e the rarity of an authority’s appeals against the Commissioner should not weigh on the public interest - it

being perverse if choosing to litigate (a right protected in FOISA) diminished an authority’s litigation privilege

on the basis that such an event was perceived as “exceptional”

¢ the speed of the Court’s determination should not be a factor in assessing the public interest in the

legal advice/communications in this case - the practical implication being that the faster a decision, the
weaker

a party’s litigation privilege

¢ the Court made no criticism of the Authority’s decision to appeal Decision 004/2023 and described the case

as raising a “sharp and important question of statutory interpretation”

¢ it understood the Court’s practice was to give decisions “at the time” whenever possible, and the lack of

recourse to avizandum was not an exceptional factor indicating it had acted contrary to legal advice, nor that its

prospects of success were intrinsically low

* its appeal was a legitimate use of public resource, properly informed by detailed legal advice (which had

advised of a reasonable prospect of success) and the Court’s judgement offered valuable technical guidance
on

FOISA of ongoing assistance to both parties and Scottish public authorities generally

¢ the cost of the litigation should not weigh in favour of disclosure in the public interest —parties being

unsuccessful in litigation being a feature of the court system and not an indication that anything improper had

occurred



¢ it was inappropriate to construct public interest arguments on the hypothetical scenario that had its

appeal had been successful it would have affected other public authorities (and so a large number of people)

¢ where an authority is advised that it has reasonable prospects of success, it is fully entitled to take

the matter to Court, and that it was ultimately unsuccessful cannot be weighed as a factor in deciding whether
to

override legal professional privilege.

93. The Authority argued that the public interest must, in line with Montague v Information Commissioner

[2023] 1 WLR 1565, be assessed at the time the request was originally refused (i.e. on 9 January 2024), not the

date of any subsequent review.
94. More broadly, the Authority considered that there was a strong public interest in authorities that are

subject to regulation by the Commissioner having confidence that the privilege attached to legal advice in
respect

of their rights and obligations under FOISA, and in respect of litigation involving the Commissioner, will be
respected.

95. The Authority argued that the Commissioner is not a “one-off” litigant but a regulator in a permanent and
continuing relationship with the Authority and other public authorities, who might rule upon, or become party to,
many future disputes concerning the disclosure of information by the Authority and in particular cases which
include legal advice about FOISA.

96. The Authority submitted that the legal advice given in relation to any appeal decision or subsequent
litigation could give the Commissioner an unfair advantage in future analogous cases involving the Authority or
other public authorities.

97. The Authority further submitted that where information fell within the “special class” of documents
covered by section 50(5) FOISA “exceptionally compelling” reasons were required to order disclosure given
disclosure would, in effect, secure the Commissioner the unfair advantage Parliament sought to protect against
when drafting section 50(5).

98. On balance, the Authority concluded that the public interest in maintaining the exemption outweighed that
in disclosing the withheld information, given the overriding public interest in maintaining the confidentiality of
communications between lawyers and their clients and the public interest in allowing for full and detailed
internal consideration of the Commissioner’s decision and, in particular, the Authority’s right to appeal a

decision where it considered it appropriate to do so.

The Commissioner’s view on the public interest

99. Asthe Commissioner has noted in several previous decisions, the courts have long recognised the strong
public interest in maintaining the right to confidentiality of communications between legal adviser and client, on
administration of justice grounds.

100. In afreedom of information context, the strong inherent public interest in maintaining legal professional

privilege was emphasised by the High Court (of England and Wales) in the case of Department for Business




Enterprise and Regulatory Reform v Information Commissioner and O'Brien [2009] EWHC164 (QB) . Generally,
the

Commissioner will consider the High Court's reasoning to be relevant to the application of section 36(1) of
FOISA.

101. The Commissioner accepts that there is a considerable, in-built, public interest in maintaining the
ability of the Authority to receive full, unhindered legal advice. However, he also acknowledges that there will
be occasions where the significant in-built public interest in favour of withholding legally privileged
communications may be outweighed by the public interest in disclosing the information.

102. Asrehearsed earlier, the Commissioner is not considering in this decision notice the legal advice

disclosed in response to Decision 193/2024. His assessment of the public interest is restricted to the
remaining

information withheld under section 36(1) of FOISA, which he has not seen, and which the Authority has
described as

“standard official level correspondence of a type expected when preparing for litigation”.

103. The Commissioner’s guidance on the exemption in section 36(1) of FOISA provides that legally
privileged

information (beyond legal advice) should be treated broadly and may include:

¢ advice about how best to present evidence

e communications where legal advice is sought

¢ notes made by a legal adviser

* precognitions (notes of an interview with someone who may be called to give evidence at trial or hearing)
¢ documents created in contemplation of legal action (by the party contemplating the action)

e communications when litigation is pending or being considered

¢ expert reports created on behalf of the party contemplating the action.

104. From the general description offered by the Authority in this case, the Commissioner presumes the
withheld

information includes nothing particularly unusual or unexpected.

105. ltis in this context that the Commissioner has considered the competing public interest arguments as
they

apply to the withheld information in this case, which the Authority described as comprising “standard official
level correspondence”.

106. The Commissioner has fully considered the Authority’s submissions on the public interest, though his
assessment of the public interest has not, of course, been helped by his inability to consider the withheld
information. He cannot agree with the Authority’s assertion that information falling within the scope of section

50(5) of FOISA is automatically subject to some form of higher bar, where “exceptionally compelling reasons”
are

required for disclosure. He can see no provision in FOISA (and has been offered no authority, there or
elsewhere)

that supports such a conclusion.

107. The Commissioner would also observe, given the description of the information offered by the Authority,



that the arguments for maintaining confidentiality of communications for this information in isolation may be
somewhat less compelling than if it were being considered as part of the full set of communications relating to
the appeal case.

108. The Commissioner considers it important to note that the exemption in section 36(1) of FOISAis a
qualified exemption. While he accepts that the public interest in maintaining confidentiality of communications
is strong, it must be fully considered in each case — a consideration always fully open to the possibility that
there may be relevant, and sufficiently weighty, countervailing arguments. When determining where the public

interest lies, the Commissioner must make his assessment in relation to the specific circumstances of the case
on

each occasion and, as recognised by the Court of Session in Scottish Ministers v Scottish Information
Commissioner

[2006] CSIH 8 (at paragraph [31]), at the time of the review (at the latest) (the Court has never taken a

contrary view on this timing and decisions of the Upper Tribunal in relation to the Freedom of Information Act
2000 are not binding in relation to the application of FOISA).

109. The Authority issued its review outcome on 8 February 2024. By this point, proceedings had been
conclusively resolved in the Commissioner’s favour — and it was clear that the Court’s decision would not be

appealed further. He acknowledges that the circumstances are unusual, but he is concerned with whether
disclosure

of the withheld information would serve the interests of the public, not himself. In any case, he cannot see what
practical value the information would have offered him in the actual circumstances of the case — particularly
given the Authority’s description of the information.

110. The Commissioner accepts in this case that the public interest in the reasons why the Authority appealed
Decision 004/2023 has been met, to some extent, by information already in the public domain (as a result of the
Court of Session hearing and subsequent decision). However, the Applicant has expressed a specific interest in

the communications of the Authority in relation to its appeal of the Commissioner’s Decision 004/2023 to the
Court

of Session. This is information that is not in the public domain.
111. The question the Commissioner must consider is whether the public interest favours disclosure of the

withheld information in this case. His guidance on the exemption in section 36(1) of FOISA provides that
whether

disclosure would contribute to a debate on a matter of public interest is a factor which may be considered
when

weighing the public interest.

112. Inthe Commissioner’s view, the subject matter of the request — which is well known and has been the
subject of sustained and extensive discussion in the legal, media and political landscape for several years —
remains a matter in which there is a clear public interest. (The Commissioner has published information on his
website regarding these matters.) The withheld information is information that is not in the public domain, in
relation to which there is a clear public interest, which can only be satisfied by disclosure of the withheld

information.



113. Given the Authority’s description of the withheld information, the Commissioner acknowledges that
disclosure would be unlikely to enlighten the public to the same extent as disclosure of the legal advice

disclosed in response to Decision 193/2024. However, he must consider the position at the time of the review
(at

the latest) — which predates the disclosure of the legal advice. In any event, the Commissioner considers that
disclosure of the withheld information in this case would nevertheless cast further light on subject matter (and
its handling by the Authority) that is, as set out earlier, of clear and sustained interest to the public.

114. The Commissioner has also noted the Authority’s comprehensive rebuttal of the Applicant’s public
interest

arguments. Consideration of the public interest in disclosure in this case is not an examination of the merits of
the Authority’s legal case, or of its claims to privilege in relation to the material held. It is not for the
Commissioner to question the sincerity of the Authority’s belief in the legal merits of its case. The
Commissioner does, however, have to consider the relevance of the public interest arguments offered by the

Applicant and he does not, even if they may not all bear the same weight, consider any of them can be
dismissed.

In particular, it does not follow from the right to legal challenge — or even merit in doing so - that the

relevant decision-making or public expense should be exempt from scrutiny.

115. As indicated above, the exemption in section 36(1) is a qualified one, subject to the public interest test
in the same way as any other qualified exemption. There may be a strong public interest in maintaining this
exemption, but the public interest test must still be applied with the same rigour as any other qualified
exemption, in the particular circumstances of the case under consideration.

116. Having considered all relevant submissions, therefore, and given (while acknowledging that it is entitled
to do so) that the Authority has refused to provide him with the withheld information, the Commissioner cannot
conclude, in all the circumstances of this particular case, that the Authority has demonstrated that the public
interest in maintaining the exemption in section 36(1) of FOISA outweighs that in disclosure of the withheld
information.

117. For the reasons set out above, and having regard to the submissions of the parties in this case, the
Commissioner has concluded, on balance in all the circumstances, that the public interest in disclosure of the

information under consideration in this decision should be considered of sufficient substance to outweigh the
in-

built public interest in maintaining the exemption in section 36(1) of FOISA.
118. That said, the Commissioner acknowledges that there may, within the withheld information, be elements

which should not be disclosed, specifically personal data (where it can legitimately be withheld under section
38

of FOISA) and (bearing in mind the subject matter of the original information request considered in Decision
004/2023) information the disclosure of which would constitute, or be punishable as, a contempt of court (and
which could, therefore, be withheld under section 26(c) of FOISA). Information of both descriptions may be

redacted from what is disclosed to the Applicant.



The Commissioner finds that the Authority failed to comply with Part 1 of the Freedom of Information
(Scotland)

Act 2002 (FOISA) in responding to the information request made by the Applicant.
Specifically, the Commissioner finds that the Authority failed to comply with section 1(1) of FOISA in the

following respects:

* the Authority was not entitled to withhold the requested information under sections 36(1) and 30(c) of

FOISA

e the Authority has failed to satisfy him that it does not hold any further information relevant to the

request.

The Commissioner therefore requires the Authority to:

« disclose to the Applicant the information withheld under sections 36(1) and 30(c) of FOISA (subject to

such redaction as is permitted by paragraph 118 of this decision notice).

e carry out adequate, proportionate searches which must:

- include WhatsApp and cover the whole period specified in paragraph 37 of this Decision Notice) for
information falling within the scope of the Applicant’s request, within both personal and official mobile devices
(and related cloud storage accounts) of the individuals and offices specified within its submissions (including
all individuals within those offices during the period covered by the request),

- include information falling within the scope of the Applicant’s request within eRDM, Outlook and personal
storage locations of the individuals and offices specified within its submissions (including all individuals
within those offices during the period covered by the request) for the whole period specified in paragraph 38,

- reach a decision on the basis of these searches and notify the Applicant of the outcome (all in terms of
section 21 of FOISA).

The Authority is required to comply by 2 May 2025.

Appeal

Should either the Applicant or the Authority wish to appeal against this decision, they have the right to appeal
to the Court of Session on a point of law only. Any such appeal must be made within 42 days after the date of

intimation of this decision.

Enforcement

If the Authority fails to comply with this decision, the Commissioner has the right to certify to the Court of



Session that the Authority has failed to comply. The Court has the right to inquire into the matter and may deal

with the Authority as if it had committed a contempt of court.

David Hamilton

Scottish Information Commissioner

18 March 2025
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